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of the Government of India or with the constitutional 
position on which that practice is based either te disclose ~ 


_ the identity or to publish the individual views of the 


members of Government who have taken part in its 
proceedings.’! Thus, whatever differences of opinion may 
éxist among the members of the Council on any matter of 
matters, the Council must ordinarily act as a unit on all 
questions that may arise in the Indian Legislature or in 
connection with the administraticn of public affairs. Every « 
member of the Council must take the same oaths of allegiance 
and of office as we have seen in the case of the Viceroy. 
Besides, he has to take the following oath of secrecy.? 

I, ... ., do swear that i will not directiy or indirectly 
communicate or reveal to any person or persons any matter 
which shall be brought under my consideration, or shall 
become known to me as a member of the Executive Council 
except as may be required for the due discharge of my 
duties as such member, or as may be specially permitted 
by the Governor-General. 

So HELP ME GOb. 





ye Section 44 df the Government of India Act sets forth the 





owers of the Governor-General in Council with 


Restriction regard to the making of war or treaty, He 
power of cannot, without the express sanction of the 
the Gever- Secretary of State in Council, ‘ declare_war or, 
in Counc! commence hostilities or enter into any treaty for 
to make making war against any prince_or state in India, 
treaty. or enter into any treaty for guaranteeing the 

possessions of any such prince or state.’ But 
he will not be subject to this restriction when hostilities 
have been actually commenced or preparations for their 
commencement have been actually made against, the British 


** Communique’ on the Munitions Fraud Case. 
* Vide The Gazette of India, Jdine 11, 1921, pp. 850-51. 
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Government in India or against any Prince or State 
dependent on it, or against any Prince whose territories 
the Crown is bound by treaty to defend or guarantee. 
When he commences any hostilities or makes any treaty, 
e must forthwith communicate the same, with his reasons 
therefor, to the Secretary of State. 
The authors of the Joint Report recommended that 
provision should be made in the Government of 
Lae oe India Act for the appointment of members of 
the Legislative Assembly, not necessarily elec- 
ted, nor even non-official, to positions analogous to those of 
Parliamentar: U -Secretaries in England.? The 
Governor-General in Council was opposed to appointments 
of this nature as he felt that it would be inadvisable to compli- 
cate the working of the Government of India in the difficult 
times that were before him by an arrangement which could 
not be justified on strong grounds, but which might be mis- 
construed as an attempt to introduce by a side issue the 
ministerial system into the Government of India.* The 
Joint Select Committee inserted,* however, a provision in 
the Government of India Bill ‘to allow of the selection of 
members of the legislature who’ would be able to undertake 
duties similar to those of the Parliamentary Under-Secre. 
taries in England. It should be, it held, entirely at the 
discretion of the Governor-General to say to which Depart- 
ments these officers should be attached, and to define the 
scope of their duties. This, in brief, is the history of 
Section 43A of the Act which provides, as has been stated 
before, that the Governor-General may at his discretion 
appoint, from among the members of the Legislative 


2 See for further details Section 44 of the Government of India Act 

® The Montagu-Cheimstord Report, para. 275. 

* Government of India’s Despatch of March 5, 1919, para. 121. 

* Joint Select Committee Keport on Clause 29 of the Government 
of India Bill. 
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Assembly, Council Secretaries who will hold office ‘during 4 
his pleasure and discharge such duties in assisting the 
members of his Executive Council as he may assign to 
them. They are to be paid such salary as may be provided 
by the Indian Legislature. A Council Secretary must cease, 
to hold office if he ceases for more than six months to be a 
member of the Legislative Assembly. 
No Council Secretary was appointed during the term of 
; the first Legislative Assembly. Early in 1922, a 
Advantages 4 . ’ A 
and dis- resolution was moved in the Legislative Assem- 
Fa bly by Mr. R. A. Spence! (Bombay: European) 
appointment Tequesting the Government to associate members 
oan. of the Legislative Assembly with the Depart- 
Fe. "ments of the Government of India other than the 
Army and Foreign and Political Departments, in order that 
they might be trained up in the ‘ administration of Govern- 
ment’ and might relieve the Government members and, 
Secretaries of a part at least of their work in the sessions of 
the Legislature. His main argument was that such associa- 
tion would enable many members of the Assembly to see 
‘the inner working ? of the Government Departments.’ Sir 
William Vincent * (the then Home Member) pointed out, in . 
the course of his reply, the advantages and disadvantages 
of the appointment of Council Secretaries. First, such 
appointments had their educative value. Non-officials, he 
said, by serving in the Secretariat as Council Secretaries, 
undoubtedly would obtain a considerable experience of the 
administration which might be very useful to them in future. 
Secondly, such appointments would afford reliet to the perma- 
nent officials in the conduct of business in the Legislature. 
Thirdly, the appointment of Council Secretaries would 


‘See /ndia’s Parliament, vol. iii, pp. 332-40; Legislative Assem- 
bly Proceedings of March 28, 1922. 

® [bid. 

* Ibid. 
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nécessarily bring the Government into closer touch with the 
non-official element in the Assembly.. On the other hand, the 
Home? Member pointed out, if the object of the appointment 
of Council Secretaries was to be realized, they would have 
v be chosen from the non-official members of the Assem- 
‘.. ‘Now,’ he ‘continued, ‘if the Government appointed 
«a Council Secretary and put him on the Governinent 
Benches, took him into their inner Councils and showed 
him the papefs of the Department, he would have to 
support the Government policy throughout. That is a first 
essential: no one can deny that, and then the qgestion at 
once arises whether it would be possible for such a member 
to discharge his responsibilities v7/s-a-77s the Government 
by which he is employed as well as his duty wés-a-vis his 
electorate. ... He would often be torn in two directions 
by what he conceived to be his duty to the electorate and 
by what he conceived was demanded of him by loyalty to 
the Government. I fear indeed that his position would 
often be one of very great difficulty.’ Another point to be 
noted in connection with this question, said he, was whether. 
the services of the best men would be available for 
prolonged periods and whether they would sacrifice their 
pseivate careers and business to work in a Government office. 
Lastly, it was pointed out that whoever would be appointed 
Council Secretary would have to sever himself from the 
party to which he belonged. 

The resolution moved by Mr. Spence was ultimately 
negatived by the Assembly. The matter, it seems, stands 
where it stood. 

The authority of the Government of India* over provin- 
‘ial administration is derived ‘from the provisions of a 
considerable number of statutes and regulations which 


1See para. 26 of the Report of the Committee on Division of 
Functions. 
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specially reserve power to the Governor-General in Council, 
or require his previous sanction or subsequent approval to 
action taken by the provincial Governments.’ * The 
Government of India Act, 1915, vested the superin- 
tendence, direction and control of the civil and 
reson military government of India in the Governor- 
‘Govern- General in Council and required him to pay 
ae all due obedience to ali such orders as he might 
the Provine receive from the Secretary of State.’ And 
pl every local Government was required by the 
ments— @ Act to obey the orders of the Governor-General 
oo in Council, and to keep him constantly and 
diligently informed of its proceedings and of all 
matters which should, in its opinion, be reported to him, 
or as to which he required information, and was declared 
to be under his superintendence, direction and control in 
all matters relating to the government of its province.* 
The substance of these provisions can be found in the 
‘Charter Acts of the earlier days of the Company's rule; and 
specially in the Act of 1833.4 The general] principles which 
governed the relations between the Government of India and 
the provincial Governments in the pre-Reforms days were 
laid down so far back as 1834 and 1838 in two despatches * 
addressed by the Court of Directors to the Governor- 
General in Council. Both these despatches related to the 
‘Charter Act of 1833 with special reference to its enforcement. 
Among other things they. contained the following :— 
“The whole civil and military government of India is in 


+ Section 33 of the Government of India Act, 1915. 

® Section 45, zdid. 

3 See Sections 39 and 65 of the Charter Act of 1833. P. Mukherji’s 
Documents, vol. i. : 

’ _* Despatch from the Court of Directors to the Government of India, 
No. 44, dated December 10, 1834, and 4 tch from the Conr! 
of Directors to the Government of India, No, 3. dated March 28,. 
1838. Vide the Report of the Royal Cocptitagion’ upor Decentrali- 
zation in India, 1909, pp. 22-23. 
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» your hands, and for whatis good or evil in the adminis- 
tration of it, the honour or dishonour will redound upon 
you. 

‘With respect to the other powers which you are called i 
upon to exercise, it will be incumbent upon you to draw, 
with much discrimination and reflection, the correct line 
between the functions which properly belong to a local and 
subordinate Government and those which belong to the 
general Government ruling over and superintending the 
whole. 

‘Invested as you are with all the powers of Government 
over all parts of India, and responsible for good govern- ] 
ment in them all, you are to consider to what extent, and | 
in what particulars, the powers of Government can be best 
exercised by the local authorities, and to what extent, and 
in what particulars, they are likely to be best exercised 
when retained in your own hands. With respect to that 
portion of the business of government which you fully i 
confide to the local authorities, and with which a minute 4 
interference on your part would not be beneficial, it will be | 
your duty to have always before you evidence sufficient to 
enable you to judge if the course of things in general is 
good, and to pay such vigilant attention to that evidence 
as will ensure your prompt interposition whenever 
anything occurs which demands it. 

‘It was impossible for the Legislature, and it is equall 
so for usin our instructions, to define the exact limits 
between a just control and a petty, vexatious, meddling 
interference. We rely on the practical good sense of our 
Governor-General in Council, and of our other Governors, 
‘or carrying the law into effect in a manner consonant with 
its spirit, and we see no reason to dowbt the possibility of j 
preserving to every subordinate Government its due rank | 
and power, without impairing or neutralizing. that of the | 
| highest.’ : 
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* 
‘Although a minute interference on your part in the. 
details of the local administration of the subordinate 
Presidencies is neither desirable nor practicable, yet we 
should hold you but ill-acquitted towards those whose 
interesis are committed to your charge, if you should allow 
to pass without comment and, if necessary, without effective 
interference, any measures, having, in your opinion, an 
injurious tendency either te one Presidency or to the 
Empire at large.’ ? 
The actual distribution of functions, before the Reforms, 
between the Government of India and the pro- 
Pre-Reforms ra f - ; 
distribution Vincial Governments was the result, as_ the 


of the func- Decentralization Commission stated,S of gxadual 
rod administrative evolution, Certain important 
subjects like the defence of India, currency, 
tariffs, general taxation, posts and telegraphs, auditing and 
accounts, relations with the Native States and neighbouring 
powers, and railways were retained by the central Govern- 
ment in its own hands. And subject to the control and 
direction of the central Government, the provincial 
Governments were placed in charge of the ordinary internal 
administration, police, justice, the assessment and collection 
of revenues, education, local self-government and a number 
of other subjects. But in spite of this division of functions 
between the central and local authorities and the delegation 
of wide powers and responsibilities by the former to the iatter, 
the Government of the country before the Reforms was one. 
The dominant conception that underlay the whole arrange- 
ment was that ‘the entire governmental! system was one 
indivisible whole and amenable to Parliament.’* Even in 
respect of matters which were primarily assigned to them, 


4This extract is from the Despatch No. 3, dated March 28, 
838. . 
® Para, 45 of its Report. 
> See Montagu-Chelmstord Report, paras. 50, 90 and 120. 
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» the provincial Governments were literally the ‘ agents’ of 
the Government of India,’ 


he cont of India over the pro- 
vincial f used to be actually exer- 
= exes cised in the following ways * :— 
cised by the (1) By financial rules and_restrictions, in- 
eareiial cluding those laid down by Imperial depart- 
mental codes (e.g. the Civil Service Regula- 
tions, the Civil Account Code, the Public Works Code, 
and the like). 

(2) By general or particular checks of a more purely 
administrative nature, which might (@) be laid down by law 
or by rules having the force of law, or (6) have grown up in 
practice. 

(3) By preliminary scrutiny of proposed provincial 
legislation, and sanction ot Acts passed by the provincial 
legislatures. 

(4) By general resolutions on questions of policy, 
issued for the guidance of the provincial Governments. 
These were often based on the reports of commissions or 
committees, appointed from time to time by the Government 
of India to enquire into the working of the departments with 
which the provincial Governments were directly concerned, 

(5) By instructions to particular local Governments in 
regard to matters which might have attracted the notice of 
the Government of India in connection with the depart- 
mental administration reports periodically submitted to it, 
or the proceedings—volumes * of a local Government. 


Joint Report, para. 120: Also see pera. 44 of the Report of the 
oyal Commission upon Decentralization in India. 

* Para. 50 of the Report of the Royal Commission upon Decentrali- 
zation in India, See also in this connection the Report of the 
Committee on Division of Functions (para. 26), and 7he Montagu- 
Chelmsford Report, peras. 112-18. 

> ie., the proceedings gf the local Government which had to be 
ent to ‘the Government of India every month, This is required by the 
Act even now. © 


20 


| 





: 
2 


| 


"306 THE INDIAN CONSTITUTION 


ms 





(6) By action taiten upon matters brought to aher 
the Imperial Inspectors-General. . 

(7) In connection with the right of appeal cobtasied by 
persons dissatisfied with the actions or orders of a provin- 
cial Government. 

The position is somewhat different now as there has been 
a large measure of ‘devolution of powers to the 
‘The present provincial Governments under the Reforms 
position as .. . : 
regards the Scheme, though,:be it noted, nothing has yet 
controlexer- been done, as has been shown before, in law and 
Government theory, to destroy _th tharacter of our 
+ pa) hg constitutional system. The Government of ou 
ernments, Country is, theoretically, still one. The Govern- 
a ment of India Act and the Rules made thereunder 
- have provided, however, for the classification of functions 
of Government as central and provincial and for the division | 
f the provincial subjects into Reserved and Transferféd 
(rue central subjects are under the direct administration of 
the Government of India and subject to legislation by the 
Indian Legislature (The provincial subjects, on the other 
hand, are administered by the provincial Governments and 
subject to legislation by the provincial legislatures except 
where otherwise stated by the Act and the Rules made 
thereunder. For instance, some provincial subjects, though 
inistered by the provincial Governments, are s to 
legislation by the Indian Legislature. For the adminis- 
tration of the central subjects the Government of India 
is responsible to the Secretary of State and to the 
Imperial Parliament. We have previously discussed the 
questiongof its relation to the Home Government. We 
-shall now consider the nature of its present control 
over the local Governments. 





| 












* 


2 See Appendix B ; Schedule 1, part Lig 
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pee us s first of all consider the exact iegad position. The 
Government of India Act lays down :— 
Subject to the provisions of the Act and the Rules made 
thereunder, — 
(1) the superintendence, direction_and control of the | 
civil and military government “of India is vested in the 
Governor-General in Council, who is required to pay due 


obedience to all sach orders as he may receive from the} > 


Secretary of State ;! and 

(2) every local Government shall obey the orders of 
the Governor-General in Council, and keep him constantly 
and diligently informed of its proceedings and of all 


matters which ought, in its opinion, to be reported to him, 


or as to which he requires information, and is under his 
superintendence, direction and control in all matters relating 
} to the government of its province.* ae 
} Ifwill. be seen from the above that the Government of 
India Act has simply re-enacted the relevant provisions 
of the Act of 1915, as stated before,* with this limitation only 
that those provisions ‘are now subject to some of its own 
provisions and the Rules made thereunder. {‘The phrase 
‘subject to the provisions of the Act and the Rules made 
thereunder’ has a special significance in view of the fact 
that, so far as the administration of the Transferred subjects 
is concerned, the responsibility of the local Governments is 
not to Parliament or to its representatives, the Secretary of 
State-and the Government of India, but to the local Legis- 
jative Councils, and also in view of the fact that the control 
of the Governor-General in Council, and thus of the 
Secretary of State, over those subjects has been restricted 
.'y Rules within very narrow limits) We have, in a 
previous chapter, discussed the nature of the contro] which 


* Section 33.0f the Act. “ ® Section 45 of the Act. 
> : See page 302 ante. of 
iY ; 
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‘the Secretary of State can exercise ever the samitds 
TOE the Transferred subjects. We have also shown in that © 
connection where the previous sanction- of the Secretary of 
State in Council or of the Governor-General in Counci 
‘“ .. mequired by Rules for including a proposal for exptnditee? 
ona Transferred subject in a demand for a grant. As regards 
‘the control of the central Government over the Transfe 
subjects, however, it is laid down in Devolution Rule 4 
follows :— 
‘ The powers of superintendence, direction _and_ control 
ever the local Government of a Governor's 
Central con- z . 
trol over Province vested in the Governor-General in 
“Transferred Council under the Act shall, in relation to 
ties transferred subjects, be exercised 1 only for the 
following purposes, namely :— 
to safeguard the administration of certral subjects ; 
to decide questions arising between two provifices, 
in cases where the provinces concerned failto arrive at an 
segs” alg and 


a 


any powers and duties possessed ‘ea or imposed on, the 
Governor-General in Council under, or in connexion with, 
or for the purposes of, the following provisions of the Act, 
namely, section 29A, section 30(1-A), Part VIIA, or of 
any rules made by, or with the sanction of, the Secretary 
of State in Council.’ 

We may note in this connection the observations of the 
Joint Select Committee on the above Rule. The 
Committee said? :— 

‘A clause has been added, identical in form, mutatis 
mutandis, with a clause added to the corresponding rule 
under section 33, in order to enable intervention io 


* See page 249 ante. 
* Second Report from the Joint Select Committee’on the Gover® 
ment —— 1919 (Draft Rules). See also page 249 ante. 
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on itminiatration for the purposes of carrying “le 


the provisions of the Act relating to the office of 
Commissioner, the control of provincial borrowing, the 


.wegulation of the services, the duties of the Audit 


“Department, and for the enforcement of certain rules 


lanl such as the rules! requiring the employment of 


e 
i 


which are intended to place restrictions on the freedom of * 


cers of the Indian Medical Service and the rules ?# 
contained in Schedule ITI.’ 


It is true that the assent of the Governor-General is still 
essential to the validity of a provincial Act, whether it 
relates to a Reserved or to a Transferred subject, and, 
therefore, it may be said that he may may - control - provincial 
legislation by exercising his right of withholding his assent. 
But it is extremely unlikely that _his_as unlikely that his assent will_be ever 


refused to ed to any iny provincial provincial Act which bas already rec - received 


the assent assent of the Governor the Governor of the province concerned, as 
such refusal will precipitate a grave constitutional crisis. 
Finally, we may observe here that the power of control 
vested at present in the Government of India and in the] 4 
Secretary of State in Council over the administration of the 
Transferred subjects, should be further reduced and 
be really restricted, as the Joint Select Committee 
recommended, within the narrowest possible limits. This 
reduction is essentially necessary for the independence and 
dignity of Ministers and also for making the control of the 
Legislative Council over them more effective and real. 
The provincial Governments_are still responsible for the 
administration of the Reserved subjects to the 
coutrel Government of India, and ultimately to_Parlia- 
over the ment through the Secretary of Sta In the 
subjects. case of these subjects there is no such statutory 
Rule restricting the power of control and 


2 See Devolution Rule 12; Appendix B. 2 age B: 
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Secretary of State) as there is in the case of the Transferred 
subjects. The Joint Select Committee was opposed to any 


‘statutory divestment of contro] except over the transferred 


_| field.""| Thus the authority of the Governor-General in 
_ * Council remains unimpaired in respect of the Reserved 
| subjects. Recommendations have been made, however, 
‘authoritative persons and bodies as to what should be 

| attitude of the central Government towards those subjects. 
In the sphere of legislation the central Government should 
not, according to the authors of the Joint Report, intérfere in 

provincial matters unless the interests for which it is itself 

| responsible are directly affected.2 As regards adminis- 
pe trative interference in provincial matters, however, the 
| authors remarked * :— 

F ‘We recognize that, in so far as the provincial 
Governments of the future will still remain partly 
bureaucratic in character, there can be no logical reason for 
relaxing the control of superior official authority over them 
nor indeed would any general relaxation be approved by 
Indian opinion; and that in this respect the ttmost that 
can be justified is such modification of present methods of 
contro] as aims at getting rid of interference in minor 
‘matters, which might very well be left to the decision of 
the authority which is most closely acquainted with the 
facts.’ ; 

The Crewe Committee stated*:—‘It appears to us to 

‘~ follow from our general reasoning that in so far as 
provincial action comes under the cognizance of the 

retary of State, either directly or through the 
overnment of India, he should regulate his intervention 


- *Second Report from the Joint Select Committee on the Govern- 
ment of India Act, 1919 (Draft Rules)—Rule under Section 33 of the 


Ee »Act of 1919. \ = 
| oint Re » para. 212. éid., para. 213. 
he 28 Maj , para. 18. 
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with regard to th jeliciple which we have inded toni i 
“to the working of the central Government, namely, that 
where the Government find themselves in agreement 
with a conclusion of the legislature, their joint decision 
should ordinarily be allowed to prevail.’ The Joint 
Select Committee also recommended '—‘In purely pro- 


vincial matters, which are reserved, where the provincial |* 
government and legislature are_in agreement, their =a bi 
should ordinarily be allowed to prevail, though it is neces- 
sary to bear in mind the fact that some reserved subjects 
do cover matters in which the central government is closely - 
concerned.’ Finally, it is laid down in the Royal Instruc- 
tions ® to the Governor-General as follows :— 

‘In particular it is Our will and pleasure that the powers 
of superintendence, direction and control over the said 
local Governments vested in Our said Governor-General 
and in Our Governor-General-in-Council shall, unless grave 
reason to the contrary appears, be exercised with a view to 
furthering the policy of the local Governments of all Our 
Governors’ provinces, when such policy finds favour with a 
majority of the members of the Legislative Council of the 
province.’ 

To what extent the above recommendations have actually 
been followed in practice, it is difficult for us to say, as 
we have no intimate knowledge of the working of the 


1 The Joint Select Committee Report on Clause 33 of the Govern- 
ment of India Bill, 1919. 

The Committee also said in another part of its Report :— 
India is not yet ripe for a true federal system, and the central 
Government cannot be relegated to functions of mere inspection and 
advice. The committee trust that there will be an extensive 
delegation, statutory and otherwise, to provincial governments of 
some powers and duties now in the hands of the Government ‘of 
India ; and they trust also that the centrol of that Government over 
provincial matters will be exercised..with a view to prepa the 
provinces for the gradual transfer of power to &e rca 
ag pry and legislature.’ Joint Select st Cesumittes 

3 of the Government of India Bill. % ‘ 

afm foes Vide The Indian Year Book, 1923; p. 44 - “4 
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administrative machinery. By the Devolution Act of 1920; 
however, the control of the Governor-General in Counci 
over local Governments has been relaxed in certain direc- 
tions, and certain powers which used to be exercised 


‘formerly by the Government of India have now been 


delegated to the local Governments. This has been done 
partly in pursuance of a recommendation of the Committee 
on Division of Functions, which wa§$ accepted by the 
Government of India, and partly to further the purposes of 
the Government of India Act. As regards the financial 


powers of the local Governments under the Reforms 


Scheme, we reserve the question now for consideration ina 

subsequent chapter. 
Every local Government is required by ,Devolution ' 
Rule 5 to furnish to the Governor-General in 


Duty of < 5 . a 

oe Council from time to time such returns and 
_ Govern: information on matters relating to the adminis- 

ments to 4 . a 2a ‘ 

supply tration of provincial subjects as the Governor- 

erg General in Council] may require and in such form 

ation. 


as he may direct. Besides, it is required to 
submit its own proceedings to the Government of India. 
Finally, we may note here that the ‘Governor-General in 
oe Council may,* by notification, declare, appoipt 
declare and OT alter the boundaries of any of the provinces 
alter bound: into which British India is for the time being 
wool divided, and distribute the territories of ories of British 
India among the several provinces thereof _in 
such manner as may seem “as may seem expedient,’ subject, however, 
to the following qualifications, namely :— 

(1) ‘an entire district may not be transferred from one 
province to another without the previous sanction of the 
Crown, signified by the Secretary of State in Council; and 
a —_ - See of 

(2) any such notification may be disallowed by the 
Secretary of State in Council.’ in 

t 
* See Appendix B. — ® Section 60 of the Act. 
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CHAPTER XXI 


PROVINCIAL GOVERNMENTS 


How the domain of the provincial Government came to be parti- 
vioned into two fields—Governors’ provinces—Inequality of their 
statas— Duties and responsibilities of the Governor—Royal In- 
structions to him—The Executive Council of a Governor—Procedure 
at meetings of .the Executive Council—Nature of the Council— 
Salaries of Councillors—Ministers and the method of their appoint- 
ment—Practice in other countries—Tenure of office by a Minister— 
The Colonial system—The British system- The Minister's salary— 
Can the salary of the Minister be refused in folo ?—-How to express 
want of confidence in a Minister or to pass on him a vote of 
censure~The Bengal case—The law relating to the Minister's 
salary should have been more definite—Relation of the Governor 
to Ministers—The Transferred Subjects (Temporary Adminis- 
tration) Rules—Council Secretaries—Business of the Governor 
in Council and the Govertior with his Ministers—Position of the 
Governor in the Government of his province—Matters affecting both 
Reserved and Transferred subjects—Allocation of revenues for the 
administration of Transferred subjects—Regulation of the exercise of 
authority over the members of public services—Provincial Finance 
Department and its functions—Ayency employment of local Govern- 
ments—Classification of the finctions of Government, how made— 


How further transfers can take place—Revocation or suspension of , 
transfer—Constitution of a new Governor's province—Provision as ~ 


‘o backward tracts—Lieutenant-Governorships—Chief Commissioner- 
ships—Legislative Councils, in Lieutenant-Governors’ and Chief 
Commissioners’ provinces, how constituted —Their functions. 


The historic annonncement made on August 20, 1917, 
began with the following declaration of the 
How the do- é . ; 7a. * 4 
main of the POlicy of His Majesty’s Government with regard 
provincial = to India :— 
a 


come te be ‘The policy of His Majesty’s Government 

— with which the Government of India are i 

fields. complete accord, is that of the increasing asso 

° ciation of Indians in every branch of the admi- 

nistration and the gradual development of self-governing 
o ee 


as 





Et responsible foveshaedie ir India as an » ddtegial ed of ti 
| | British Empire. They have decided that substantial steps 
in this direction should be taken gs soon as possible. . . .” 

In order that effect might be given to the underlying 
spirit of this policy, the authors of the Joint Report made, 
among others, the following recommendation’ :— 

‘The provinces are the domain in which the earlier steps 
towards the progressive realization of responsible govern-_ 
ment should be taken. Some measure of responsibility 

should be given at once, and our aim is to give. complete 
responsibility as soon as conditions permit. This involves 
at once giving the provinces the largest measure of 
independence, legislative, administrative and financial, of 

_ the Government of India which is compatible with the due 
discharge by the latter of its own responsibilities.’ 

Discussing the structure of the provincial Executive, the | 
authors said : ?—‘ We start with the two postulates that com- 
plete responsibility for the government cannot be given 
immediately without inviting a breakdown, and that some 
responsibility must be given at once if our scheme is to have 
any value. ... We do not believe that there is any way 
of satisfying these governing conditions other than by 
~ making a division* of the functions of the provincial 
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+ Joint Report, para. 189. * Joint Report, 215. 
* We may note here the observations of the paca pei the prin- 
ciple of such division :— 

The guiding principle ‘ should be to include in the transferred list 
those departments which afford most opportunity for local knowledge 
and social service, those in which Indi ians have shown themselves to 
be keenly interested, those in which mistakes which.may occur t 
serious would not be irremediable, and those which stand most 
need of development. In pursuance of this principle we should not 
expect to find that d ts primarily concerned with the main- 
tenance of law and ordef were erred. .Nor should we expect the 
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ietac coaigl Tek eka oD REWS prescat diene 
remain in. official hands. ... We may call these the 


“transferred” and ‘reserved ’’ subjects, respectively.; 


Continuing, they said further’ :— 
‘We propose therefore that in each province the executive 
Governme uld consist of two par ne part would 


comprise the head of the province and an executive council 
of two members, In all provinces the head of the Govern-- 
ment would be known as Governor, though the common 
designation would not imply any equality of emoluments or- 
status, both of which would continue to be regulated by 
the existing distinctions, which seem to us generally — 
suitable. One of the two executive councillors would in ~ 
practice be a European, qualified by long official experience, 
and the other would be an Indian. ... The Governorin — 
Council would have charge of the reserved subjects. The «© 
other part of the Government would consist of one member, 
or more than one member, according to the number and 
importance of the transferred subjects, chosen by the 
Governor from the elected members of the legislative 
council. They would be known as ministers. They would 
be members of the executive Government, but not members, 
of the executive council.’ 
This, in brief, is the history of the partition of the domain 
_ of the provincial Government into two fields, one ___ 
=, of which, as we shall soon see, has been made | 
over to Ministers appointed from among the elect- 
ed members of the provincial Ligislative Council while the __ 
other has remained under the administration of the Governor ._ 
in Council. Under Section 46 of the Act, the Presidencies } 
of Bengal, Madras and Bombay, andiifhe provinces known 
as the United Provinces, the gr Bihar and Orissa, the 
* : | 
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Gentral Provinces and Assam are each governed, in relation—— 
to Reserved subjects, by a Governor in Council, and in 
relation to Transferred subjects, ordinarily,? by the Governof 
acting with Ministers appointed under the Act. The 
province of Burma, as has been statec before, was at first 
excluded from the scheme of Reforms introduced by the 
Act of 1919; but since January 2, 1923, it has been 
constituted a Governor’s province under the Government 
of India Act. We may note here that the presidencies and 
provinces mentioned above are referred to in the Act as 
‘Governors’ provincgs’. But they do not enjoy the same 

eM ye 0 Governors of Benga!, Madras and 
Inequality Bombay are appointed by the Crown,” and are 


fa set usually chosen from among persons of high rank 
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sy » * and administrative experience in Great Britain. 

| The Governors of the other provinces are_appointed by the 

f Crown after consultation with the Governor-Genezal.* The 

|” itffention of the framers of the Act in making this distinction 

' probably was that these Governorships would ordinarily be 
filled by the appointment of distinguished members of the 
Indian Civil Service ; and, as a matter of fact, they have 
generally* been so filled hitherto. It may be noted here that 
there is nothing in the Act to prevent all the Governors 
being appointed from among the members of the Indian 
Civil Service. 

Secondly, the presidency Governments enjoy the privilege 

-o¥ direct correspondence with the Secretary of State on 

certain matters, and can appeal to him against orders 

of the Government of India;* but such an appeal must 

‘through, or be communicated, to the latter. Again. 

vacancy occurs in the office of Governor-General when 

ere is no successor in Judia to fill the vacancy, the 

* See Appendix D. 2 Section 46 (2) of the Act. Buc 

* The appointment of Lord Sinha as the Governor of Bihar and « 


| Orissa is a notable’@Xception.- . 
E * Decentralization Commission's Report, para. 26. 
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Governor of a presidency, ‘ who was first appointed to the: © 
office of Governor of a presidency’, is to hold and execute 
he office of Governor-General until a successor arrives or 


dae some person in India is duly appointed thereto.! 


Einally, there are differences in the maximum annual 
salaries payable to the Governors under the Act, The 
Govemors OY Beagel Madras, Bombay and the" United 
Provinces are each entitled to the maximum salary of 
Rs. 1,28,000 per annum ; those of the Punjab and Bihar and 
Orissa to Rs. 1,00,000 per annum; and those of the Central.” 
Provinces and Assam to Rs. 72,000 and Rs. 66,000 per. 4 
annum respectively.? me | 

The Governor of a province is charged with various heavy 

duties and responsibilities. They have 
Duties and. . ° ; : 
responsibi- imposed on him either by statute or by 
tities of the ~=Instrument of Royal Instructions issued to him, 
eee We have previously referred to some of them in» 
relation to his Legislative Council. We shall have occasion 
in future to describe others, specially those in relation to. 
his Ministers. We may, in particular, mention here that 
he is specially enjoined * by the Royal Instruc- 
Royal In- tions— 
seecsnene th (1) to further the purposes of the Govern- 
ment of India Act to the end that the institutions 
and methods of Government provided therein are laid upon 
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» 2 Section 99 of the Act. It may also be noted here that a tempora: 

‘ vacancy in the office of Governor in any province may be filled 4 - the” 
Vice-President, or, if he is absent, by the senior member eof the 
Governor’s Executive Council, or, if there is no Council, by the Chief 

- Secretary to the local Government, until a successor arrives, or unti} 
some other person is duly appointed thereto. Every such ‘ 
Governor is entitled to receive the emoluments and advan ry 
appertaining to the office of Governor, ‘ foregoing the salary and | 

ances appertaining to his offce of member of council or . 7 
.’ Section 9) of the Act. See also Appendix O. 

Saeed Schedvle tothe Government of India Act. The actual 
: unt, within the maxinyym, is fixed in each case by the Secretary 
of ; 4 in Council. ‘ * 

* Appendix M. Steg 
‘ ; 
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the best and surest foulitinsloais, that ee people of: Di 


province acquire such habits of political action and respect 
such conventions as will best and soonest fit them for : 
government, and that the authority of the Crown and 
the Governor-General in Council is duiy maintained ; 

(2) to see that whatsoever measures are in his iptticn 
necessary for maintaining safety and tranquillity in all parts 
of his province and for preventing occasions of religious 
or racial conflict are duly taken and that all orders issued 
by the Secretary of State or by the Governor-General in 
puncil on behalf of the Crown, to whatever matters 
“relating, are duly complied with ; 

. (3) to take care that due provision is shade ‘for the 
lvancement and social welfare of those classes amongst 
ale committed to his charge who, whet on 
‘account of the smallness of their number, or their lack of 
‘educational or material advantages, or from any other A 
“cause, specially rely upon his protection and cannot as yet 
% ‘fully rely for their welfare upon joint political action, and 
» that such classes do not-suffer or have cause to fear peglect 
9 or oppression ; 
(4) to see that every order of his Government and 
fh every act of his Legislative Council are so framed that none 
»> of the diverse interests of, or arising from, race, geligion, 
~ education, wealth, etc., may receive unfair advantage or may 
> unfairly be deprived of privileges or advantages which they 
have b*retotore enjoyed, or be excluded from the sat nce 
) of benefits which may be conferred on the people at large => 
i (5) to safeguard all members of the seryites employed 
-. dn his province in the legitimate exercise of their functions, 
> and in the enjoyment of all recognized rights and privileges, 
» _andto see that his Government order all things justly and 
reasonably in their regard, and that due obedience is pai¢ 


x to all just and reasonab’ s oe Spal « in 
_ their execution ; and 4 aay ss 
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wa (6) finally, to take care that mo monopoly or specia Bs. 
privilege, which is against the common interest, is estab- | 
in his province and no unfair discrimination is’ — 

e therein in matters affecting commercial or industrial 


sa Governor enjoys the same legal immunities as the  — 
Viceroy,! and he has, as has been seen_before, to take the 
same oaths of allegiance and of office as the latter. 4 
e members of a Governor's Executive C i cee 
appointed by the Crown,® Their actual aumbeg | / 

tive Counctt Within the statutory maximum of four, is asd — 


=e aGov- determined by the Secretary of State in Council.4 


One at least of the members must be a person, 
who at the time of his appointment has been for at least}. 
wf te te ice of the Crown in India.* Provision © 
may be made by a under the Act as to the qualifications _ if 
| to be required in respect of the other members of the Council. * 

The Governor appoints a member of his Executive Couneil « a 
to be its t. We may note in this connection 7 
the following observations 5 of the Joint Select Committee ~ 
on the constitution of the provincial Executive Councils :— ¢ - 

‘The Committee are of opinion that the normal | 
strength of an executive council, especially in the smaller 
provi need not exceed two members. They have not, 
however, reduced the existing statutory maximum of four; 
_ but if in any case the council includes two members With — | 

ice qualifications, neither of whom is by birth an Indian, ~ ou 


jey thi that it should also include two unofficial Indian 
“members.” : 


As a matter of fact, the number of Councillors in the ” 
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has varied from two to fou . 

The Secretary of State may, if he thinks fit, revoke or 
suspend, for such period as he may direct, the appointment 
of a Council for any or all of the Governors’ provinces ; 
and during the period of such suspension or revocation the 
Governor of the province concerned has all the powers of | 
the Governor thereof in Council.? 

If any difference of opinion arises on any question 

brought before a meeting of a Governor’s Exe- 

cig cutive Council, the Governor in Council is bound 

siiheEse”” by the decision ot the majority of those present, 

Cease and, if they ere equally divided, the Governor or 

any other person presiding has—a—second or 

“casting vote.5 If, however, any measure is proposed in 


the Meeting whereby the safety, tranquillity or interests of { 
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*- | his province, or of any part thereof, are or may be, in the 
judgment of the Governor, essentially affected, he (i.e. 
the Governor) may, like the Governor-General, override the 
majority of his Council if they dissent from his view and 
act on his own authority and responsibility.* In every such 
case the Governor and the members of his Council present 
at the meeting must mutually exchange written communi- 
kro to be recorded in their secret proceedingg, Stating | 
N° the grounds of their respective opinions, and the order , 
" @ the Governor must be signed by the Governor and by | 
_ those members. It may be noted in this cong that,» 
~ {the Governor cannot, in the exercise of his Sverriding 4 
ea do anything which he could not lawfully have done 
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1 According to The Jndian Year Book, 1923, there were, i 
Exécutive Councillors in each of the Presidenvies‘of 
and Bombay; three in Bihae and Orissa; and two in 
remaining Governors’ provinces, 

2 Section 46 (3) of the Act. 

Section 50 (1) of the Act, — 

* Section 50 (2) of the Acti: 
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oe oi 
ane the concurrence of his Council.!. This power to overs 

“le the majority of his Council was first conferred upon the | Jf 
provincial Governor by the Charter Act of 1793. The only a 
Governors then were the Governors of Madras and 
Bombay. 

Ifa Governor absents himself from any meeting of his 
Executive Council owing to indisposition or any other 
cause, the Vice-President, or, if he too is absent, the senior 
member present at the mceting, will preside thereat,? and 
will have, while so presiding, the same powers as the 
Governor would have had if present. But if the Governor 
is at the time resident atthe place where the meeting is 
held, and ‘is not prevented by indisposition from signing 
any act of council made at the meeting’, the act will 
require his signature; but, if he refuses to sign it, the act %., 
will become null and void.* : 

The members of a Governor's Executive Council are not 

responsible to his Legislative Council for the 
ee administration of the Reserved subjects. The 

Governor in Council is, as noted before, respon- 
sible for their administration to the Government of India 
and ultimately to the Imperial Parliament through the 
Secretary of State. The principle of the united and 
indivisible responsibility with all its implications, which, 
“as we have seen, is a feature of the central Executive 
Couneil; applies equally well to a provincial Executives _ 
Council, every member of which is required to take the 
same 0a f allegiance, of office, and of secreey as a 
meMber of the Viceroy’s Executive Council has to take.* 
The members of an Executive Council, central or provincial, 
enjoy the same legal immunities as the Viceroy or the 
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* 1 of t $ oe Appendix N. * 
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The salaries of the neiebicks of a Governor’s Executive 

Council are not the same in all provinces. [f 

» antl Bengal, Madras, Bombay and the United Pro- 

vinces; an Executive Councillor receives annually 

sixty-four thousand rupees as his salary ; in the Punjab, 

and Bihar and Orissa, sixty-thousand rupees ; in the Centra! 

Provinces, forty-eight thousand rupees; and in Assam, 
forty-two thousand rupees. ! 

The Governor of a province is empowered by Section 52 

Ministers of the Act to appoint, by notification, Ministers 


and the forthe administration of the Transferred subjects. 
ie! ir dof Such Ministers will hold office during the pleasure 


appoint: of the Governor.? No official can be appointed 
went, to be a Minister. It may be interesting to note 
here that the authors of the Joint Report proposed that 
Ministers should be appointed for the life-time of the pro- 
vincial Legislative Council.4 The Government of India 
opposed this proposal and stated in its first despatch * on 
indian Constitutional Reforms as follows :— 

‘.... We feel bound-at all events to proceed on the 
assumption that a minister who finds himseif at variance 
with the views of those who are in a position to control his 
legislation and his supply and to pass votes of censure upon 

his administration will recognize that he must make way for 
a more acceptable successor. That being so, we think that 
‘mMimisters must be assumed from the outset to be amenable 

efegislature. It follows that they would not be ap- 
pointed, for the life-time of the legislative “council but at 

a pleasure ; they would (in the absence of definite reason$ t» 

hecontrary) be removable by an adverse vote of the 
bs legislative council; and, following the accepted practice 
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1 These are also the maximum emounts payable wader At 
ee 3 ee the 
' Joint Report, TC | 
‘See para. 40 o te napascl of Meieais: hana: ail aes 
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elsewhere, the Baveraor would nave power to dismiss thea = 
{he felt that the situation required such a course.’ 5 
Similarly, the Committee? on Division of Functions said:—,™ | 


ms Our proposal assumes that Ministers will hold office} 


ey 


\ on aMlittle reflection, its obvious merits, should no 
' departed from in our country in view of the fact 


during the Governor’s pleasure, and that he will have 
power to dismiss them. This seems essential if deadlocks 
are to be avoided.’ In view of these suggestions, the 
proposal contained in the Joint Report was modified as 
stated above. © . 
It has been seriously suggested by many that the power 
of appointing Ministers should be taken away 
igs from the Governor and be vested in the Legis-} — 
tries. lative Council. ‘The idea is that the Council will] © 
formally elect its own Ministers. But the, 
constitutional practice in England and in the se]lf-gaxerning 
Dominions like Canada, Australia and South Africa, is 
differeft. The Ministers of State in these countries are 
appointed, and may be dismissed, by the head of the Exe- 
cutive Government—the King in England and the Governor- 


# 


General inthe Dominions. This, of course, is the position 
in law; in actual practice, however, the choice of the 


Ministers by the head of the Executive Government is 
restricted within very narrow limits. That, however, isa 
different question. The practice which has stood the test... 
of time in those countries and which has, as will be evident 4 









Parliamentary form of Government, already in : 
paftially, will be established in the near future in ev 
sphere of Indian administration. whe 
.Whatever the position may be in theory, the power off — 
‘he Governor to choose his own Ministers is actually r 
‘imited ‘in. practiGe, “Becatise the Joint Select Committees « 
Said eo &: : & 


 * See pare. 61 of its Report. 
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PA recommended 1 that the Ministers selected by the Governor 
~~ | to advise him on the Transferred subjects should be elected™ 
members of the Legislative Counci!, enjoying its confidence, 
and capable of leading it, It 1s not possible for a Minister 
“who Aces HBrentoy Sach confidence, to remain long in office. 
A Minister is not an official in the legal sense of the 
term. It is specially laid down in the Act that 
Tenure of =|‘ a Minister shall nct be deemed to be an official 
joel and a person shall not be deemed ‘to accept 
office on appointment as a Minister’.? Nor is he 
required, after accepting office, to vacate his seat and to 
seek re-election like a Minister in England. No Minister 
can hold office for a longer period than six months, unless | 
jhe is or becomes an elected _memb { the local legisla- 
ture.” This clause, as the late Mr. Montagu said im a 
Memorandum,* is modelled on the corresponding provi- 
sions 5 contained in some of the Dominion Consti- 
tutions. It does not mean that the Governor 
can arbitrarily appoint any persuu to be a 
Minister, or can retain in office a Minister, who has not 
been re-elected, fora further period of six months, after the 
expiration of the duration of one Legislative Council, or 
after its dissolution, against the wishes of the majority 
of the next Council. Were he to do so, the new Counci! 
would drive such a Minister out of office by passing, at its 
_ earliest opportunity, a motion of want of confideifte in 
® him (the Minister). The clause, in our opinion, has been 


z inserted in order to enable the Governor to appoint as 
ye 








The Colonial 
system. 


Py te 1 Joint Select Committee Report on Clause $ of the Government of 
India Bill. . 
', ® Sec, 80 B of the Act. ® Sec, 52 (2) of the Act. 


* This Memorandum related to the Government of India Bill, 1919, 
, and was presented to Parliament. 
-» South Africa Act, 1909, Section 143;The Commonwealth 6f Aus 
Atralia Act, 1900, Section 64. But it may be noted here that both in 
th Africa and Australia no Minister can hold office for a lon 
than ¢éree months unless he is or becomes a member of other 
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@Minister a prominent party leader who may have been . 
!defeated at the previous election or who may not, for 
} ome other reason, happen to be a member of the Council 
for the time being, but who nevertheless, 1f appointed to 
the office of Minister, will be able to command a majority 
in the Council. Thus the Minister so appointed is 
given six months’ time in which to secure a seat in the 
Council. And it may not be really difficult for him to 
secure his election after his appointment, if a member of 
“his party is induced to vacate his seat in his favour. This 
is often done in England. It may be of interest to note 
here that even in the case of the British Parliament, the 
principle that every member of the Cabinet 
must be a member of one or other House of the 
Legislature, is not absolute. Sir John Marriott 
has given, from the constitutional history of England in the 
nineteenth century, a number of specific instances ' of ‘the 
temparary exclusion of Cabinet Ministers from Parliament. 
The Joint Select Committee recommended ®* that the 
status of Ministers should be similar to that of 
the memhers of the Executive Council, but that 
their salaries should be fixed by ihe- Legislative 
Cougeil. Accordingly, it has been laid down in the Act?* 
as follows :— 
There may be paid to any minister so appointed in any 
province the same salary as is payable to a member of the 


The British 
system. 


The Minis- 
ter's salary. 


+ * In 1880 Sir William Harcourt, when Secretary of State for the 
Home Department, found himself temporarily without a seat in 
Parliament. The same fate befell Mr. Goschen when appointed 
Chancellor of the Exchequer in 1887.... More striking because 
nore deliberate was the refusal of Mr. Gladstone to seek re-election 
)) Newark when appointed by. Sit Robert Peel to the Colonial 
decretaryship in December 1845. As a result he was, though a 
eading member of the Cabinet, out of Pariiament during the difficult 





and momentous Session of 1846 '.—English Political Institutions by.” 


| ir John Marriott, p. 80. 
® Joint Select Committee Report on Clause 4 of the Government 6 

(india Bill ‘ ? Section 52 (1) of the Act. 
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executive council in that province, unless a smaller salary is4 

provided by vote of the legislative council of the province.’ 
It is evident from this clause that the salary of the 

Minister in a province may be less than what is 

——, paid to a Member of the Executive Council in 

the Risieter that province, if the Legislative Council so’ 

rise determines it; though ordinarily, it will be 
equal to it. The question has been raised 
whether or not the salary of the Minister can be totally 

- refused under the Act. This question involves a very 

\ ifficult point of law, especially in view of the word ‘ may ' 

-in the clause. In the Commonwealth of Australia Act, 

1900, the Section * relating to the salaries of the Ministers 

of State is very clear and definite in its meaning, as_ will 
appear from the following quotation :— 

‘There shall be payable tc the Queen, out of the 

_ Consolidated Revenue Fund of the Commonwealth, for’ 

the salaries of the Ministers of State, an annual sum ghich 

F until the Parliament otherwise provides, shall not exceed 

fe twelve thousand pounds a year.’ 

* + Contrasted with this, the Government of India Act is 
father vague and indefinite on the question of the salary of 
the Minister. In spite of this, the expression ‘ smaller’ in 
the clause quoted above indicates, negatively, that it could 
never have been the intention of the framers of the, Act 
that the salary of the Minister could ever be lawfully 
refused 7» fofo, and, poSftively, that the Minister mus? have 
a salary, however small its amount may be.* 


in toto ? 
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1 Section 66 of the Commonwealth of Australia Constitution Act, 


* That our contention is right is specially proved by the fact that 
oe oneina Goreme 3 India Sin f - resented to the 

ouse of Commons by Mr. Montagu, cont: the following provision 
peeting to the salary of the Minister :— . ’ 

_ ‘ There shall be paid to any minister so appointed such salary as 
‘Governor, subject to the sanction of the of State, 
determine ’—(Section 3 (1) of the Government of India Bill, 1919). 
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e _ It has been contended, however, that since Section 2D 
(2) of the Act empowers the Legislative Council to assent, 
or refuse its assent, to a demand, the demand for a grant 
on account of the salary of the Minister can be quite legally 
refused under this Section. It may be said against this 
contention that the question of the Minister's salary is to 
be treated as an exception to the general rule relating to 
the power of the Council in regard to the demands for 
grants. Were it not so, it would not have been specially» 
provided for in Section 52(1) of the Act. The clause 
relating to the Minister's salary is apparently income 
«with the clause relating to the general power of the Couneil 
with regard to the demands for grants. In such a case of d 
incompatibility we should be guided by the generally — 
accepted principles of interpretation of statutes. ‘ Where 4 
a general intention is expressed,’ says Sir Peter Maxwell, 
‘and also a particular intention which is incompatible with 
the general one, the particular intention is considered an 
exception to the general one. Even when... the later 
part of the enactment is in the negative, it is sometimes 
reconcilable with the earlier one by so treating it. If, for 
instance, an Act in one section authorized a corporation to 
sell a particular piece of land, and in another prohibited it 
from selling ‘‘ any land, "’ the first section would be treated 
not as repealed by the sweeping terms of the other, but as 
being an exception to it.’ 

Again :— * 

‘ A statute ? is the will of the Legislature ; and the funda- 
mental rule of interpretation, to which all others are 
subordinate, is that a statute is to be expounded ‘according | 
to the intent of them that made it.”’ ’ ‘ 

if the above reasonings are, as we believe them to be,. 


‘a 





2 On tie Interpretation of Statutes by Biz Peter Benson Maxwell "y 
nr bid. p- pp- 301-2. fai 
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correct, it follows as a corollary that, if the salary of the a 
Minister is totally refused, and if le continues in office after 
the refusal of his salary, he may, notwithstanding such 
refusal, be legally paid the same salary as is paid to a 
member of the Executive Council. It may be argued 
against this proposition that if it is not lawful to increase 
by a single pie the salary of the Minister when it has been 
‘reduced by the Council to an abnormally low figure, say, 
eof one rupee, it cannot be reasonably held to be legal to 
spay to the Minister the same salary as is paid to a member - 
t e Executive Council in the province, when his salary 
been refused 7x ‘foto. The question, however, is note 
e of propriety, but of law. The Government of India 
ct being what it is, we hold that such payment, however 
unreasonable, is still legal. But whether a Minister ough/ 
to continue in office after his salary has been rightly or 








* wrongly refused, is a different question, and belougs to the 
domain of constitutional ethics rather than of constitutional 
law. : 

It has been held by many that the Council may use the 
weapon of the refusal of the salary of the 
How to Minister to express its want of confidence in him, 


ae or to pass a vote of censure.on him, in order to 
“confidence drive him out of offiée. But according to well- 


on, or «eStablished Parliamentary conventions," the total | 1 


topasson refusal of the salary of a Minister is ‘heither 
bs pst che required, nor-resorted to, for the purpose atl 
* expressing want of confidence in him or for* 
Pp upon him a vote of censure. As His Excellency 
ib rd Lytton, Governor of Bengal, has. stated in 
a recent letter,? addressed to the Secretary, Indian 


é ‘Association :— 


be ‘The motive of those who record a vote is a relevant 
E .? This letter was written in reply to the ‘memorandum submitted 


be 


|. by the Indian Association for a reconsideration of the decision 


baie ouS:sae* ' Tie. al 





m consideration when the effect of the vote is, capable of 
different interpretations; for instance, a reduction ofa. 
demand for a grant may indicate either an expréssion of V 
censure on the policy of the Government making the 
demand, or a desire for reduction in the expenditure covered 
by the demand, and, since the vote is capable of either 
interpretation, the intention of those recording it may be ~ 
gathered from the speeches which precededit.... There — 
are several ways in which the wish of the Legislative ~ 
Council for the resignation of Ministers may be expressediy 
The first is by a_resolution expressing want of confi 
in the Ministers, This may be moved in any session 
must take the chance of the ballot together with oth 
resolutions. Another method, which is only availab] 
during the debate on the budget or in connection with the 
demands for grants for transferred departments, is to move 
a nominal reduction of, say, Rs. 100 in the demand for 
Ministers’ salaries, or in any demand for a grant made by 
the Ministers. ! 

‘Finally, in any sudden or special circumstances, w — 
the other opportunities are not available, the Governmen 
may be asked to give time for the discussion of a ates, 
of censure.’ 

It may be also pointed out here that even the passing byy 
the Countil of a nominal reduction of one rupee_in the 
demand for the salary of fhe Minister is sure to be treated | 1 
ag a vote of censure upon the latter and to be followed by 
his resignation. Thus itis open to the Council to adopt! 
any of these methods for expressing its dissatisfaction W 
che Minister, and it need not go the length of refusing 
salary in order to drive him out of office. 











ororoguing the Council and submission of a fresh demand for Minist- 
ers’ salaries in a new session ’.—See 7he Statesman. (Dak edition), of 
October 4, 1924. 

2 See in this connection Lowell’s Government of England, vol. i 
pp. 282 and 346-48. 



























The demand for Ministers’ salaries has been twice j 
rejected by the Bengal Legislative Council in 
ow the course of the current year (1924)—once on 
March 24th and again on August 26th. And the 
rejection on the last occasion has been followed by the 
resignation of the Ministers and the temporary assumption 
by the Governor of the administration of the Transferred 
departments. The Government of Bengal has accepted 
this rejection as final, as will appear from the following 
extracts from the Governor's letter already referred to 
ve :— 
‘It is immaterial what the objects of those who voted 
refusal may have been, as the consequences of the 
fusal are that no money is available and the purpose for 
~~ which the demand was made (in this case the appointment 
of Ministers) cannot be carried out.’ 
Again: 

‘Those who voted for the total refusal of Ministers’ 
salaries may assign what motives they please to their votes ; 
“but no explanation can alter the fact that the refusal to pro- 
L vide any salaries has made the appointment of any Ministers 
) “Simpossible so long as that decision remains unaltered.’ 

F ‘ Still, we. believe that the questions yet remain undecided 
as to whether or not the Council, in rejecting the and 
for the Ministers’ salaries, acted legally, and also ther 
the Ministers might not be lawfully paid their s Ss, if 
_jthey chose to continue in office, in spite of the rejection by 
‘the Council of the demand for them. But, though opinions 
_may be rightly divided as to whether or not the Council, in 
rejecting the demand, acted against the letter of the 
_ Constitution there can be doubt about the | fact that in | doing 
soit acted amers instite-—spirit, and also against the | intention 
_ of its fr - ae it must be said to the cré@it, on 
the othe of those members of the Council ” 
fe who voted Be td of many of that they = no secret 
fe * 
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®_of their belief that they were in the Council, not to work the 
system of government set up in the provinces by the Act © 
of 1919, but to destroy it altogether, with a view to having 
a better system of government established in its place. 

In conclusion, we must say that the clause in 





2 









pink the Government of India Act relating to the 
[or salary of the Minister ought to have been better | | 
salary drafted, and the inténtion of The authors of the * — 
pag Ae Act regarding it ought to have been more _ 
rent clearly and definitely expressed. 


The views of the authors of the Joint Report! on 


question of the relations between the Governe 
| Relation 


of the and his Ministers were thus stated :— 
Governor to * The portfolios dealing with the transferred” 
| Ministers. 


subjects would be committed to the ministers, ‘ 
and on these subjects the ministers together with the ; 
Governor would form the administration. On such subjects~ ' 
their decisions would be final, subject only to the Governo i 


advice and control. / We do not contemplate that from the 
outset the Governor should occupy the position of a : 





constitutional Governor who is bound to accept the 
sions of his ministers. Our hope and intention is that the — 
mini will gladly avail themselves of the Governor’s. | 
train vice upon administrative questions, while oils E| 

| 







part ill be willing to meet their wishes to the furthest- 
possible extent in cases where he realizes that they have 
the support of popular opinion. We reserve to him a 
power of control, because we regard him as generally 
responsible for his adminisiration, but we should expect 
him to refuse assent to the proposals of his ministers only 
when the consequences of acquiescence would clearly be 
serious. Also we do not think that accept. 


‘ * 
Shi 1 Joint Report, para. 21% 
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* 
without hesitation and discussion proposals which are clearly_. 


seen to be the result of inexperience. But we do not 
intend that he should be in a position to refuse assent at 


-discretion to all his ministers’ proposals.’ 


In accordanee with these proposals the following 
clause! has been inserted in the Act for the purpose of 
governing the relations between the Governor and his 
Minjsters :— 

‘In relation to transferred subjects, the Governor 
shall be guided by the advice of his ministers, unless he 
Sées sufficient cause to dissent from their opinion, in which 
case he may require action tobe taken otherwise than in 

ccordance with that advice)’ 

Commenting on this clafise in the Government of India 
Bill, the Joint Select Committee made the following 
observations :— 

‘The Committee? are of opinion that the ministers 
selected by the Governor to advise him on the transferred 
jects should be elected members of the legislative 
neil, enjoying its confidence and capable of leading it. 
Mnister will have the option of resigning if his advice is 
cepted by the Governor; and the Governor will have 
ordinary constitutional right of dismissing a minister 
se policy he believes to be either seriously at fault or 
accord with’ the views of the legislative council. In 
the last resort the Governor can always dissolve his 
legislative council and choose new ministers after a fresh 
election ; but if this course is adopted the Committee hope 
that the Governor will find himself able to accept such 
views as his new ministers may press upon him regarding 
the issue which forced the dissolution.’ 





ct. rs 
Report on Clause 4 of Government of 
India Bill, + 
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T pesin : *. : 
as ‘ Ministers? who enjoy the confidence of a majority in 
{ their legislative council will be given the fullest opportunity 
of managing that field of government which is entrusted to 
their care. In their work they will be assisted and guided 
by the Governor, who will accept their advice and promote 
their policy whenever possible. If he finds himself 
compelled to act against their advice, it will only be in 
circumstances*roughly analogous to those in which he has 
to override his executive council—circumstances which 
will be indicated in the Instrument of Instructions furnished J? | 
to him on his appointment by His Majesty.’ 
The Royal Instrument? of Instructions referred to above — 
directs the Governor to act as follows :— 
* You shall assist Ministers by all the means in your power 
in the administration of the transferred subjects, and advise’ 
] them in regard to their relations with the Legislative Council. 
‘In considering a Minister's advice and deciding whether, 7 
or not there is sufficient cause in any case to dissent from 
his opinion, you shall have due regard to his relations with 
‘the Legislative Council and to the wishes of the people. 
the province as expressed by their representatives th 
We shall later on describe what the relations be 
the Governor and his Ministers have been in the differ 
provinces since the inauguration of the Reforms. 
Rules ° may be made under the Act for the tem 
The Trans) @dministration of a Transferred subject where, 
ferred in cases of emergency, owing to a vacancy, there 
js tal is no Minister in charge of the subject, by such 
Administra- authority and in such manner as may be 
agp eee, prescribed by the Rules. Accordingly, the 
following Rules have been made :-- 
In case of emergency where, owin 
—_H 


aio > 





vacancy, there 





1 Joint Sélect ittee’s Report, para, ae | 
> 2 See Appendi M. + prov to the Act. j 





Pa io 
f is no wi in charge of a Transferred subject, thee 


Gove _ ¥ 
1) inal if another Minister is available and willing to 
"= take charge of the subject, appoint him to administer the 
subject temporarily ; or 
™~(2) may, if the vacancy cannot be provided for in the 
above way, himself temporarily administer the subject, and, 
while so doing, must exercise, in relation to it, all such. 
powers in addition to his own powers as Governor as he 
could exercise if he were the Minister in charge thereof. 
[f_the Governor himself undertakes temporarily to 
administer a Transferred subject, he must certify that an 
ency has arisen in which, owing to a Ministerial 
forward a copy of such certificate to the Governor-General 
in Council. 
Such temporary administration by the Governor can | 
continue until a Minister is appointed to administer the 
‘i subject. - The Governor cannot exercise, in respect of such 
_ ‘subject, the power of certification of legislation vested in 
him by Section 72E of the Act.? Nor, it must be noted 
‘here, does the subject cease to be a Transferred subject in 
sue circumstances, As we shall see later, the revocation or 
spension of transfer can only be made, under Devolution 
6, by the Governor-General in Council with ‘the 
jous sanction of the Secretary of State in Council. 
t it is really difficult to say to whom the Governer is 
responsible when he takes over temporarily the adminis- 
tration of Transferred subjects. Lord Lytton’s inter- 
pretation of the Act is that, ‘according to the constitution, 
(i.e., the Governor) is responsible for the conduct cf 


these subjects neither to the Legislative Council nor “a 






















Bis, 





M-ifie contrary in any document connected with the Act, it 


| 








_British Parliament* ...' In the absence of anything to 


seems to us that His Excellency’s interpretation is correct. 
This is one of the anomalies in the existing Constitution 
of our country. 

It may be of interest to mention here that when in 1924, | 
the second rejection * of the demand for Ministers’ salaries 
by the Bengal Legislative Council was followed by the — 
resignation of the Ministers, the Governor (of Bengal) took — 
over * temporarily the administration of the Transferred | 
departments. Similarly, when the Ministers in the Central 
Provinces resigned early in the same year on account of - 
their sataries having been reduced to a ridiculously low 
figure by the local Legislative Council, the administration 
of the Transferred subjects was taken over temporarily by 
the Governor there. 

The Governor may* at his discretion appoint from 


among the non-official members of his Legislative 
ee Council, Council Secretaries, who will hold,* 


office during his pleasure and discharge such — 
duties in assisting the members of his ee 
and his Ministers as he may assign to them. The Council: 
Secretaries must be paid such salaries as may be provided 
[= a vote of the Legislative Council. A Council Secretary 


ii ails lb Sale a Ae les, 


| 














must cease to hold office if he ceases for more tha six 
months to be a member of the Legislative Council. 
This provision for the appointment of Council Secretaries 
has been made in accordance with the proposals contained 
in paragraph 224 of the Joint Report, which says :— 
‘The suggestion has been made to us that in some: 
provinces it might be convenient, where the press of 
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work is heavy, to appoint some members of the legislative 
council, not necessarily elected, to positions analogous té~ 
that of a parliamentary under-Secertary in Great Britain, 
for the purpose of assisting the members of the executive 
in their departmental duties and of representing them in 
the legislative council. We feel no doubt that the 
elaboration of the machinery which is inevitable in future 
will impose greater burdens on the members of the 
Government. We suggest therefore that it. may be 
advisable and convenient to take power to make such 
appointments.’ 

We have in another connection discussed the advantages 
and disadvantages of the appointment of ° Council 
Secretaries. Such appointments have been made in some 
‘provinces with more or less success in different depart- 
~ ments. But if the experiment is to be made really , 

successful, two main conditions must be fulfilled: < 
services of really able men, who will be available for’ 
prolonged periods and who will sacrifice their private 
careers and ee e@ to work in Government offices, have 


to be secured pang, secondly, they must be paid reasonable 
salaries. 


All orders and other proceedings of a provincial Govern- 
ment must be expressed to be made by t 

GS the Government of the province concerned. he 
Governor in. Governor of each province has been empowered 
oc to make provision by rules for distinguishing 
I Governor orders and other proceedings relating to Trans- 
} ferred subjects from other orders and proceed- 
; ings.' He has also been etnpowered to make 
i rules and orders for the more convenient transaction of 
i business in his Executive Council and with his Ministers, 
and, further, for regulating the relations between them.? 


oT 





Ministers. 


7 Section 49 (1) of the Act. * Section 49 (2) of the Act. 
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Instructions have been given by authoritative persons 
k_and bodies as to how the business of the Government of a 
Governor’s province should be transacted. First of all, the 
authors of the Joint Report observed ! :— 
‘It is our intention that the Government thus composed 

and with this distribution of functions shal] discharge them 
as one Government. It is highly desirable that the 


executive should cultivate the habit of associated deliberation * 


and essentiak that it should present a united front to the 
outside. We would therefore suggest that, as a general 


rule, it should deliberate as a whole, but there must — 


certainly bé occasions upon which the Governor will prefer 
to discuss a particular question with that part of his 
Government, directly responsible. It would therefore rest 
with him to decide whether to call a meeting of his whole 
Government, or of either part of it, though he would 
doubtless pay special attention to the advice of the 
particular member or minister in charge of the subjects 
under discussiong The actual decision on a transferred 
subject would be Taken, after general discussion, by the 
Governor and his ministers; the action to be taken on a 
reserved subject would be taken, after similar discussion, 
by the Governor and the members of his executive Couey 
Next, the Joint Select Committee gave a picture of 
manner in which it thought that the Government of a 
province should be worked under the Reforms. ‘There — 


will be,’ it said,* ‘ many matters of administrative business, — 


as in all countries, which can’be disposed of departmentally. 
But there will remain a iarge category of business, of the 
character which would naturally be the subject of Cabinet 
consultation. In regard to this category the committee 


conceive that the habit should be carefully fostered of joint 4 


+ Joint Report, Hare . 221. 


of India aa 1919, 
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* The Joint Selett Ce Committee Report on Clause 6 of the Government _ 
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. |deliberation between the members of the executive council 
and the ministers, sitting under the chairmanship of the 4 
Governor. There cannot be too much mutual advice and 
consultation on such subjects; but the Committee attach 

he highest importance to the principle that, when once 

‘opinions have been freely exchanged and the last word has 

been said, there ought then to be no doubt whatever as to 

where the responsibility for the decision lies. Therefore, 
in the opinion of the Committee, after such consultation, and 
when it is clear that the decision lies within ha ecision 





of one or other half of the Government, that/decision in 
respect of a reserved subject should be recordedSeparately 
by the executive council, and in respect of a transferred 
subject by the ministers, and all acts and proceedings 
of the government should state in definite terms on whom 
the responsibility for the decision rests) It will not always, 
however, be clear, otherwise than in a purely departmental { 
and technical fashion, with whom the jurisdiction lies in” 
the case of questions of common interest. In such cases 

« it will be inevitable for the Governor to occupy the position 

of informal arbitrator between the two parts of his 

administration ; and it will equally be his duty to see that 

a decision arrived at on one side of his government is 

ed by such consequential action on the other side as 

; necessary to make the policy effective and 

mogeneous. 

* In the debates of the legislative council members of the 
executive council should act together and ministers should 
act together, but members of the executive council and 
ministers should not oppose each other by speech or vcte ; 
members of the executive council should net be required to 

support either by speech or vote proposals of ministers of 

_which they do not approve, nor should ministers be required 

to support by speech or vote proposals of the executive 

‘council of which they do not approve ; they should be free 
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‘ 
to speak and vote for each other’s proposals when they are | x al 
ae agreement with them. All other official members of the 4 — 
legislative council should be free to speak and vote as they | 
choose.’ 
Again! :— 
‘.... They (ie., the Committee) wish to place in |. 
the fore-front of the Report their opinion that they see no : 
reason why the relations (between the two parts of the -— 
provincial government) shonld not be harmonious and. 
mutually advantageous. They regard it as of the highest | 
importance that the Governor should foster the habit of ~ 
free consultation “between both halves of his_government, 
and indeed that he should insist upon it in all important | 
matters of common fmnterest. He will thus ensure that 
‘gninisters will contribute their knowledge of the people’s 
ishes and susceptibilities, and the members of his 94 
; JExecutive Council their administrative experience, to the 
* foint wisdom of the leg But while the Committee 
anticipate much advantage fr6m amicable and, as far as 
possible, spontaneous association for purposes of deliber-' 
| ation they would not allow it to confuse the daties or 
obscure the separate responsibility which will vill rest_on_the 
| two parts of the administratio Each s side of thes | i 
government will advise and _ assist > other ; i 
control or impede the other. The responsibility J 
administrative and legislative action in their own field will 
be fixed beyond possibility of doubt on ministers and on the 
majorities of the provincial legislatures which support them ; 
and they will be given adequate power to fulfil their charge. 
Similarly within thai field for which he remains accountable | 
to Parliament, the responsibility for action must be fixed | 
en the Governor in Council, and he must possess unfailing 
means for the discharge of his duties. Finally, behind” 
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-\the provincial authorities stands the Government of | 


—s 


India.’ 
We may also note here the observations of the 
Position of COMmittee ' on the position of the Governor in 


the Govery the Government of his province :— 
tor in the 


Government ‘The position of the Governor will thus be 
of his one of great responsibility and difficulty, and 
* province. 


also of great opportunity and honour. He may 
have to hold the balance between divergent policies and 
different ideals, and to prevent discord and friction. It 
will also be for him to help with sympathy and courage the 
popular side of his Government in their new responsibilities. 
He should never hesitate to point out to ministers what he 
thinks is the right course or to warn them if he thinks they , 
are taking the wrong course. But if, after hearing all the . 
arguments, ministers should decide not to adopt his advice, 
then, in the opinion of the Committee, the Governor should | 
ordinarily allow ministers to have their way, fixing the. 
responsibility upon them, even if it may subsequently be 
necessary for him to veto any particular piece of legislation. 
It is not possible but that in India, as in all other countries, 
mistakes will be made by ministers, acting with the 


- Yapproval of a majority of the legislative council, but there 
is no way of learning except through experience and by 
_ the realization of responsibility.’ 


Again, the Royal Instructions? to the Governor lay 
down :— 

‘Inasmuch as certain matters have been reserved for 
the administration according to law of the Governor in 
Council in respect of which the authority of Our Governor- 
General in Council shall remain unimpaired, while certain 
er matters have been transferred to the administration 


- of the Governor a a Minister, it will be for you 


2 The Joint Select 


ttee Report, Clause 6. 
» _* See Appendix M. : c 
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province that, so’far as may be possible, the responsibility 
for each of these respective classes of matters may be kept 
clear and distinct. 

‘ Nevertheless, you shall encourage the habit of joint 
deliberation between yourself, your Councillors and your 
Ministers, in order that the experience of your Official 
advisers may be at the disposal of your Ministers, and that 
the knowledge of your Ministers as to the wishes of the 
people may be at the disposal of your Councillors.’ 

Finally, in order as it were to give to some of the 
Matters proposals quoted above the force of Jaw, it has 
affecting been laid down in Devolution Rule 9' that, ifa 
Rp —— matter appears to the Governor to affect sub- — 
Transferred stantially the administration both of a Reserved 
wthecs, and of a Transferred subject, and there is © 
disagreement between the member of the Executive Council | 
and the Minister concerned as to the action to be taken, it | 
shall be the duty of the Governor, after due consideration of : 
the advice tendered to him, to direct in which department the 
decision as to such action is to be given. If, however, 
there is such a difference of opinion on an important matter, ~ 
it must, in ‘so far as circumstances admit, be considered by k 
the Governor with his Executive Council and his Ministers | 
together, before any such direction is given. Further, in © 
giving his direction, the Governor may, if he thinks fit, indi- ~~ 
cate the nature of the action which should in his judgment ‘4 
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’ be taken. But the final decision must be arrived at by the, 


) 


Governor in Council or by the Governor and Minister? or i 


z= Commenting on this Rule, the Joint Select Committee stated :— 
.... They donot intend to imply that, in their opinion, in 
every case in which aa order is passed ina transferred department 
the order should receivethe appr -of allthe ministers; sucha 
procedure would obvious} men mst the bation = disposal 


of business, and: i canons 0 
*s tin ae ‘which are of wafiicient importance re : 


7 See Appendix B. 1 
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Ministers, according as the department =o which it has been 
‘committed is a department dealing with Reserved or a— 
department dealing with Transferred subjects. 

On the more difficult question of the distribution of the 
Allocation Provincial revenues and balances between the 
of revenues two sides of the provincial-Governments, the 
opt Joint Select Committee made the following 
' of Transfer- instructive observations ' :— a ; 
Cee: ‘They are confident that the problem can 
readily be solved by the simple process of common sense 
and reasonable give-and-take, but they are aware that this 
question might, in certain circumstances, become the cause 
of much friction in the-provincial government, and they are 
of opinion that the rules governing the allocation of these 
revenues and balances should be framed so as to make the 
existence of such friction impossible. They advise that, if 
the Governor, in the course of preparing either his first or 
any subsequent budget, finds that there is likely to be a 
serious or protracted difference of opinion between the 
executive council and his ministers on this subject, he should 
be empowered at once to make an allocation of revenue and 
balances between the reserved and transferred subjects, 
| which should continue for at least the whole life of the 
existing legislative council. The Committee do not 
endorse the suggestion that certain sources of revenue 
should be allocated to reserved, and certain sources to 
transferred subjects, but they recommend that the Governor 
should allocate a definite proportion of the revenue, say, by 


way gf illustration, two-thirds to reserved and one-third to 
transferred subjects, and similarly a proportion, though not 


* 


have called for discussion by the whole Government, they are clearly 
of opinion that the final decision should be that of ‘one or others 


'. portion of the Government as a whole’.--Second Report on the 


Government of India Act, 1919 (Draft Rules). 
1 Joint Select Committee Report on Clause 1 of the Government of 


- :Andia Bill, 1919. = 
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w_necessarily the same fraction, of the balances. If the ~— 
Governor desires assistance in making the allocation, he 
should be allowed at his discretion to refer the question to | 
be decided to such authority as the Governor-General shall 
appoint. Further, the Committee are of opinion that it 
should be laid down from the first that, until an agreement 

, which both sides of the Government will equal support 
‘has been feached, or until an allocation has been made by 
the Governor, the total provisions of the different expendi- 
ture heads in the budget of the province for the preceding 
financial year shall hold good. 

* The Committee desire that the relation of the two sides 
of the Government in this matter, as in all others, should 
be of such mutual sympathy that each will be able to assist 
and influence for the common good the work of the other, 
but not to exercise control over it. The budget should not 
be capable*of being used as a means for enabling ministers 
or a majority of the legislative council to direct the policy 
of reserved subjects; but on the other hand the executive * 
council should be helpful to ministers in their desire to 
develop the departments entrusted to their care. On the 4 
Governor personally will devolve the task of holding the 
balance between the legitimate needs of both sets of his 
advisers.’ 

In accordance with these proposals of the Joint Select 
Committee, it has been laid down in the Devolution Rules ! 
(31-35) that the expenditure for the administration of both 
Reserved and Transferred subjects must, in the first 
instance, be a charge on the general revenues and balan@ts of 
each province, and the framing of proposals for expenditure 
in regard to the Transferred and Reserved subjects will be wZ 
a matter for agreement between the two sides of the 
Provincial Government. If, however, at the time of ‘the 


re ‘ * See Appendix B. “4 
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there is no hope of agreement between them as” 
apportionment of funds between the Reserved 
ferred departments, ‘he may, by order in writing, all 
the revenues and balances of the province between reserved 
and transferred subjects, by specifying the fractional 
proportidhs of the revenues and balances which shall be 
assigned to each class of subjects.’ rey 

Any such order of allocation ‘may be made by the 
Governor, either in accordance with his own discretion, 01 
in accordance with the report of an authority to be appoint- 
ed by the Governor-General in this behalf on the 
application of the Governor.’ 

Every such order must ‘(unless it is sooner revoked) 
remain in force for a period to be specified in the order, 
which must not be less than the duration of the then existing 
Legislative Council,’ and must not exceed its duration 
by more than a year: 

‘Provided that the Governor may at any time, if his 
Executive Council and ministers so desire, revoke an order 


= of allocation or make such other allocation as has been 


agreed upon by them: 

Provided, further, that if the order which it is proposed 
to revoke was passed in accordance with the report of an 
authority appointed by the Governor-General, the Governor 
must obtain the canernt of the Governor-General before 
revoking the same.’ 

Byery such order of allocation must provide that, ‘if any 
increase of revenue accrues during the period of the order 
on account of the imposition of fresh taxation, that increase, 
unless the Legislature otherwise directs, must be allocated 
in.aid of that part of the Government by which the taxation 
is initiated.’ 

Finally, if at the time of the prepatation of any budget 
no vad amare or allocation ‘has been ay ee 
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€ prepared omsthe basis of the aggregate grants, _ 
ively provided for the reserved and transferred ‘ 
in the budget of the year about to expire.’ 
‘authority vested in the local Government over t 4 
pak officers of the public services employed in a Gover- | | 
i — nor’s province is exercised, in the case of officers 
exercise of _ serving in a department dealing with Reserved — 
over a subjects, by the Governor in Council, and, in the 
members of case of officers serving in a department dealing 
— with Transferred subjects, by the Governor 
acting with the Minister in charge of the depart- 
ment.! But no order affecting emoluments or pensions, 
no order of formal censure, and no order on a memorial 
can be passed to the disadvantage of an officer of an® 
all-India or provincial service without the personal con- | 
currence of the Governor; nor can an order for the posting 
of an officer of an all-India service be made without the 
* personal concurrence of the Governor.* Though these 
privileges are equally enjoyed by the members of the public 
services serving under both the sides of the provincial 
Gb6vernment, their existence has made the position of \ 
/ Ministers specially difficult. The latter, unlike the members 
of the Executive Council, are held accountable to the 
Legislative Council for the administration of the subjects of) 
committed to their charge; but their powers over the 
officers acting under them are so circumscribed that they * 4 
cannot, Or tneir own authority, take even the most ordinary _ 
—_—_ ——— ~ a 


- 
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' 2 Devolution Rule 10; see Appendix B. a 
\ 2 Jbid. 


‘This Rule has been made obviously on the advice of the Joint Select ~~ 
Committee which stated in its report as follows :— “a 
‘In the. provinces, officers serving in a reserved department will ~ 

be controlled by the Governor in Council, and in a transferred depart- ~ 
Ment by the Governor acting with ministers, but in both cases 
alike the personal concurrence of the Governor should be regarded as 
prea ~ eobie es ak, all med of any importance prejudicially 
; of" prospects of officers appointed bis: 
Secretary of fates Foine ect Committee Report on Clause 
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disciplinary action against any of then, if ever } der_a 
it necessary, They have to seek the aid Ra 
ly 











fore an undesirable subordinate can be si 4 
d from one’ place to another. This limitation j 
' powers of Ministers in relation’ to their subo 3. 2 

.. ‘has largely contributed in some provinces to the unpopu- “J 

it, larity of the dyarchical ! system of Government. 

; If an officer performs duties both in relation tofReserved 
and Transferred subjects, the Governor will decide in 
which department he is to be deemed to be serving. 

A local Government must employ such number of officers 
of the Indian Medical Service in such appointments and on 
such terms and conditions as may be prescribed by the | 

' * Secretary of State in Council. 

There is in each Governor’s province a Finance Depart- 
a ment controlled by a member of the Executive 
Fiaance Council.2 Immediately subordinate to the 

(member there is a Financial Secretary, with 
i aa whom must be associated, if the Ministers su j 
co desire, a_Joint Secretary, appointed by the 

' Governor after consultation with the Ministers.* The 
Joint Secretary will have to examine and deal with financial” 
questions arising in relation to Transferred subjects and} 
with proposals for taxation or borrowing made by any 
Minister. * 

The functions of the Finance Department are as 
follow § :— 
(1) It is in charge of the account relating to loans 
» granted by the local Government and it advises on the 
financial aspect of all transactions relating to such loans; 
(2) it is responsible for the safety and proper employ- 
ment of the famine insurance fund ; 


“Bee Chapter XXV. post. * Devolution Rule 36. 
® Jbid. * lbid. § lbid., 37. 
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examines and reports he | all proposals for 
r reduction of taxation ; f 
examines and reports on 111 preposals mat borrow- , 






raising pach loans as have been duly authorized and is in 
(tharge of all matters relating to the service of loans ; od 
(5) it is responsible for seeing that proper financial a 
rules are framed for the guidance of other departments, and 
that suitable accounts are maintained by those departments 
and establishments subordinate to them ; . 2 
(6) it prepares an estimate of the total receipts and 
disbursements of the province in each year, a is res- 
ponsible during the year for watching the state of the 
balances of the local Government ; ‘ail 
(7) in connection with the budget and with siBple- 
mentary estimates— 

(a) it prepares the statement of estimated revenue 
and expenditure which is placed before the | 
Legislative Council every year and any supple; , 
mentary estimates or demands for excess grants. 

° which may be submitted to the vote of the | 
Council ; 

(é) it obtains, for the purpose of such preparation, ] 
materials from the different departments of the © * 4 
Government on which its estimates are to be 
based, and is responsible for the correctness of 
those estimates ; 

Ac) it examines and advises on all schemes of new 4 
expenditure for which it is proposed to make ; 
provision in the estimates, and must refuse to: 
provide in the estimates for any scheme which 
has not been so examined ; : 

-(8).on receipt of a report from an audit officer to the 
effect that expenditure for which there is no sufficient 
-anetion is being incurred, it requires steps to be taken 
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>, obtain sanction, or yes that thé expen 

, . ceases ; 

(9) it lays the audit and appropriation répoliialbe 
the Committee on Public Accounts and brings to its notice 
*all expenditure which hag not been duly authorized and 

é any financial irregularities’; and 

hb (10) it advises departments responsible for the collec- 

- tion of revenue regarding the progress of collection and 

' the methods of collection employed. 
~ Besides, after grants! have been voted by the Legis- 
lative Council, the Finance Department has power to 
sanction any reappropriation within a grant from one m 
minor or subordinate head to another. The Member 

.. Minister in charge of a department, on the other hand, 

“scan authorize reappropriation only within very narrow 

_ limits. It must be within a grant between heads sub 

ordinate to a minor head and must not ‘ involve undertaking 
a recurring liability.’ 

No expenditure * on any of the non-vulable heads of'y 

_ | provinetal expenditure, which is in excess of the \ 

_ | estimate for that head shown in the budget of the year, 

} can be incurred without previous consultation with the 
Finance Department. No office* may be added to, or 

le withdrawn from, the public service in the province, 
| ».and the emoluments of no post may be varied, except after 
consultation with the Finance Department. Nor can any 
allowance or special or personal pay be sanctioned for any 
post or class of posts or any Government servant without 
such previous consultation.* 

Again, the department must be consulted before an) 
grant of land or assignment of land revenue can be made. 
But it need‘not be consulted when the grant is made unde” 
the ordinary revenue rules of the province. It must also 


“ 
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* Devolution Rule 38. ® Jbid. 
* Jid., 40. * Ibid., 41. 
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sfore any concession, grant or lease of | 





“> tneral or forest rights, or right to water power can be 
given to anybody. * No proposal involving an abandonment 
of revenue for which credit has been taken in the budget, 
or involving expenditure for which no provision has been 
made in the budget, can be submitted ' to the local Govern- 
ment or to the Legislative Council without a previous 
reference to the Finance Department. 

It has been laid down, however, that wherever previous 
consultation with the Finance Department is required, it is 
open to that department to prescribe, by general or special 

E os: cases in which its assent may be presumed to have 

- given.? 

we It may no doubt surprise many that the Finance 
Department has so much power and that the other depart- 
ments of the Government are so helplessly dependent_on it. 
But it must be borne in mind that it is this department 

which is primarily responsible for finding money for them 
and also for the protection of public revenues against that 
extravagance to which most of the spending departments 
of every Government are prone. The powers of the 
Finance Department will be very little affected when 
complete provincial autonomy will be granted. Because of 


the peculiar nature of its duties, this department is seldom | 


popular in any country. Speaking of the Treasury in 
England, President Lowell? says, ‘ There is, indeed, one 
department which is continually brought into contact—one 
might almost say conflict—with all the others ; that is the 
Treasury. Any vigorous branch of the public service 
always sees excellent reasons for increasing its expenditure, 
and proposes to do so withoyt much regard for the needs 
of the other branches ; while the. Chancellor of the 
Exchequer, who is obieed to find the money, must strive 






® Jbid., 45. 
"a Puxland, vol. i, pp. 75-76. 
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to restrict the aggregate outlay. If he did not, the expen- , 
diture of the government would certainly be extravagant. 
Being placed in such a relation to Ris colleagues, it is 
not unnatural that the Chancellor of the Exchequer should 
often differ with them. As Gladstone notes in his diary in 
1865, ‘‘ Estimates always settled at the dagger’s point.’’’ 
We propose to deal in a subsequent chapter with the 
complaint that is often made that the Finance Department 
being under an Executive Councillor favours the Reserved 
departments of the provincial Government at the cost of the 
Transferred departments. 
Under Devolution Rule 46, the Governor-General in 
Council may use the agency of the Governor in 


po Council of any province in the administration of 
of local central subjects in so far as such agency may be 
Govern: Eni aaa “OS 2c : ; 
aaain. found convenient.’ The cost of an establishment 


exclusively employed on the business of agency” 
must be borne by the central Government. If, however}’a 
joint establishment is employed upon the administration of 
central and provincial subjects, the cost of such establish- 


’ ment may be. distributed in such manner as the Governor- 


General in Council and the Governor in Council concerned 
may agree, or, in the case of disagreement, in such manner 
as may be prescribed by the Secretary of State in Council. 
One of the chief merits of the Government of India Act, 
1919, is its elasticity. The Act has simply 

be rani outlined the main features of the constitutional 
the func. changes introduced by it, but has left those 
ae changes to be worked out in detail in the form of 
ment, how, _Rules’ Considerable alteration in the existing 
esas structure of our Government may be effected, 
if necessary, by Rules framed under the Act, without 


2 See Memo. by Mr. Montagu about the Goveraumins of India Bil; 
Cmd., 175, p. 1. ~ 
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necessitating any Parliamentary enactmen 
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Secretary of State in Council; but they must be approved 
arliam 


| by both Houses o i 1 The classification of the 


functions 
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except where otherwise stated in the Act, b 
cil with the sanction of the 


of Government into ‘central’ and ‘ provincial’, 


and-the division, again, of the provincial subjects into 

‘ - ) ‘ ’ ’ 4 
| Reserved and ' Transferred have been made by such | 4 
' Rules under Section 45A of the Government of India Act 


flow further 
twansfers 
can take 
place. 


(i.e. Section 1 of the Act of 1919).* And further 
transfers to the list of Transferred subjects of 
subjects which now belong to the Reserved list 
in any province can be made by similar Rules? 







* On the other hand, the Governor-General in Council may 
y, 


-. Revocation 
Or suspen- 

* sion of 
transfer. 


subject in 


by notification in 7he Gazette of India, with the 
previous sanction of the Secretary of State in 
Council, revuke or suspend for such period as he 
may think necessary the transfer of any provincial 
any province, and upon such revocation or during 


such suspension the subject must cease to be a Transferred 


subject.* 


A new Governor's province may be constituted under the 


Constitution | 
of a new 
Governor's 
province 


Government of India Act, if necessary. Under 
Section 52A (1) of the Act, the Governor-General 
in Council may, after ‘ obtaining an expression of 
opinion from’ the local Government and the 


local legislature affected, by notification, with the approval dt 


* See pp. 1-2 ante. 
*See Devolution Rules 3 and 6 ; App. B. 
* We may draw in this connection the attention of the reader 


to a very 
oNea resolu 


imteresting debate in the Bengal Legislative Council 
tion moved by Dr. Pramathanath Banerji, for the amend- 


-Ment of Rule 6 and Schedule II of the Devolution Rules. The 
debate took place on February 19, 1924.—See Bengal Legislative 
Council Proceedings, February 18 to 20, 1924, vol. xiv, No. 2, 


“PP, 96-125. 


* Devolution Ruleé. 








a » of the Crown Lenvigisiy sigflified by the| Secretary ot 
jn Council, constitute a new Governor’ s province, or places. 
part of a Governor’s province under a Deputy-Governor 

be appointed by the Governor-General, and may in such 
case apply, with such modifications as appear necessary or 
desirable, all or any of the provisions of the Act relating ’ 
*to Governors’ Provinces, or provinces under a amples 


or part of a province’. 
The Governor-General in Council maysalso declare, under 
Section 52 A (2)-.of the Act, any territory in 
Provision British India to be a ‘backward tract /* 
backward may, by notification, with such sanction P 
we the preceding case, direct that the Act will apply” 
to that territory, subject to such exceptions and mod 
cations as may be prescribed in the notification. He mié 
further direct that any Act of the Indian Legislature w 
not apply to such a tract or any part thereof, or will & ) 
to it or to any part of it, subject to such exception§,_ 
“modifications as the Governor-General thinks fit, or m 
“authorize the*Governor in Council to give similar direction 
“as regards any Act of the local legislature. ' 
It may be noted here that so far.as Bengal is concerned, 
action has been taken under this Section as-regards the sai 
Tracts of Chittagong and the Darjeeling District." 
~ Before we conclude this chapter we may Say a word or | 
two about Lieutenant-Governorships and other, . 
 Puicutenant- provinces. The Governor-Genera Council} 
ships. may, with the sanction of the Crown previously 
signified by the Secretary of State in Coune 
constitute a new. province under a Lieutenant-Gove: no 
He may also, with the apueoyal of a Secretary 

















s See Notification No, 2 G-Delhi, ah Bee ty i 
Bengal Legislative Council Manual, 1921 
ion 53 (2) of the Act. : 





ate in Council, create a Council in any province under a 
Lieutenant-Governor, for the purpose of assisting the latter 
in. the executive government of the province.’ He is to 
determine the exact number of the members of such a 
‘Council within the maximum of four and the qualifica- 
“tions to be required of them.? He is also empowered to 
4ake provision for the procedure to be adopted at a meeting 
"of a Lieutenant-Governor’s Executive Council.* 

As has been seen before, ‘the power of appointing 
Lieutenant-Governors or the members of their Executive 
Councils is vested in the Governor-General, subject to the 
approval of the Crown. At present there is no province in 
British India under a Lieutenant-Governor. 

The Governor-General in Council is also empowered to 

[ee take, with the sanction of the Secretary of State, 
a. any part of British India under his immediate . 
‘slonerships. @Uthority and management, and thereupon to give 
all necessary orders and directions respecting its 
inistration, by placing it under a Chief Commissioner 
y by Otherwiseygroviding for its gdministration.* 
~ The following provinces* are now administered by 
Chief Commissioners, who are appointed by the Governor — 
General in Council, namely :— '® 

The North-West Frontier Province, British Baluchistan, 
Delhi, Ajmer-Merwara, Coorg and the Andaman and «> 
7 
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Nicobar Islands. ~ re 

The Chief Commissionerships are ‘under the immediate, 
authority @id management of the Governor-General id® i 
Council, who is competent to give all necessary orders and 


k directions’ respecting their administration.° The Chief 


; * Section 55 (1) of the Act. The action of the Governor-General in 
il in this respect has to be later On approved by both Houses of 











{ oe" : ® Ibid. 


% SM ofthe Act. 
- oi th At, , 
b ; berial Gazet of India, vol. iv, p. 32, 








Commissioners of British Baluchistan and the North-West 
Frontier Province are at the same time Agents to the. 
Governor-General ‘for dealing with tribes and territories 
outside British India.’' The Agent to the Governor- 
General in Rajputana and the Resident in Mysore are ex- 
officio the Chief Commissioners of Ajmer-Merwara and 
Coorg respectively, and the Superintendent of the Penal 
Settlement of Port Blair is the Chief Commissioner of the 
Andaman and Nicober Islands. Coorg, Delhi and the 
Andamans are under the Home Department of the Govern- 
ment of India,? while the other Chief Commissionerships, 
as has been seen before, are administered through the 
Foreign and Political Department. 
Under the Act, a Legislative Council may be constituted 
in any  Lieutenant-Governorship or Chief. 
ee Commissionership by the Governor-General ix , 
Lieutenant- Council with the sanction of the Crown previ- 
eotip Sel ously signified by the Secretary of State in. 
Commis- Council,* and also Rules may be made, subject to 
the final approval of Parliament, providing for 
the constitution of such a Council.$ But it is 
distinctly laid down ® in the Act that the number 
members nominated or elected to the Legislative Council 
of a Lieutenant-Governor must not exceed one hundred, 
and that at least one-third of the persons nominated or 
elected to the Legislative Council of a Lieutenant-Governor 
Hy or Chief Commissioner must be non-officials. 
% ” The functions’ of the Legislative Council of a Lieutenant- 
E Governor's or Chief Commissioner’s province 
a must ordinarily be restricted to legislation and to 















the alteration of the Rules for the conduct of 
business inthe Council. But the local Government may, with 
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1 The Fifth Decennial Report, p. 56. ’ ® Ibid. 
* The Joint Report, para. 44. oe * Section 77 of the Act. 
+ Section 76 of the Act. © Jbid. 7 Section 89 of the Act. 
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the sanction of the Governor-General in Council, make Rules 
A providing for the discussion by the Council of the annual — 

financial statement of the Government and of any matter of 
general public interest, and tor the asking of questions, under 
such conditions and restrictions as may be prescribed in the 
Rules. Such Rules must be laid before both Houses of 
Parliament as soon as may be after they are made, and must 
not be’ subject to repeal or alteration by the Indian 
Legislature or by the local legislature. 

Except Coorg none ot the Chief Commissionerships have 
any Legislative Council at present. 




























CHAPTER XXII 


‘ 


THE PUBLIC SERVICES! IN INDIA Me 


. ‘The Joint Report and the civil services in India—The civil services 
» and their rights and privileges—The Joint Select Committee on the 
| eivil services—Public Service Commission—The Lee Commission on 
» the Public Service Commission—Financial Control—The In Civil 
_ .Service—Rules for adinission to the Indian Civil Service—Indians in 
~~ the Indian Civil Service— Provincia! and Subordinate Services: 


We propose to deal in this chapter with the present 
“ “The Joint constitutional position of the civil services in. 

ang India. Before the Reforms the regulation of 
“the civil the services was ‘ to a great extent uncodified or 
% Cee In codified only by executive orders. The duty of 

; obedience by the subordinate offiver and of — 
ction by the superior officer was unwritten law.’ * 
Buthors of the Joint Report proposed ° that any public 
At, whatever the Government under which he wo be 
Tr loyed, should be properly supported and protected in 
*< legitimate exercise of his functions ; and that any rights 
and privileges guaranteed or implied in the conditions of 
his appointment should be secured to him. No changes 
that would occur should be allowed to impair the power of. 
the Government of India or of the Governor in Council to 
/ secure these essential requirements. In pursuance of 
these proposals, the Government of India recommended 
< ‘a the main rights and duties of the services in India 


~ 


-. * See in this connection paras. 313-27 of the Joint Report. 

+  ® Para, 44 of the Government of India’s First Despatch on Indian 
~ Constitutional Reforms. 

>. * Para, 325 ef the Joint Report. * a eae 
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. should be reduced to statutory form, in so far as they were | 
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fiot already prescribed by law or rule.! Section of» 
the Government of India Act has made provision to this 
effect. ‘ 
The Secretary of State in Council has been empowered 
; by this Section to make, with the concurrence of 
services _ the majority of votes at a meeting of his Council, 
and their Rules? ‘for regulating the classification of the 
vileges. civil services in India, the methods of their 
recruitment, their conditions of service, pay | 
and alfOwances, and discipline and conduct.’* He may by | 
such Rules delegate, to such extent and in respect of such | 
matters as he may prescribe, the power of making Rules 
to the Government of India or to local Governments, or: i 





4See para. 44 of the First Despatch on Indian Constitutional ~ 
Retorms ; see also Mr. Montagu’s Memorandum, Part IV. o 
? See for such Rules pp. 85-90 of Report of the Royal Commission ~ 
on the Superior Civil eeices in India, 1924. 
> For instarce, under the existing Rules, ‘a local Government may _— 
for good and sufficient reasons— ad 
1) censure, a 
2) reduce to a lower post, 
i withhold promotion from, or 
suspend from his office, 
any officer of an All-India Service : J 
ided that no head of a department appointed with the approval 
of the Governor-General in Council shall be reduced to any lower 
‘e--ga the sanction of the Governor-General in Council ’.—See idid., 


“Similarly, subject to the provisions of any law for the time being in 
force, ‘ a local Government may for good and sufficient reasons— 


3 censure, 
2 withhold promotion from, 

(3) reduce to a lower post, 

(4) suspend, 

te remove, or 

6) dismiss, : 
any officer holding a post in a provincial or subordinate service or a 
special appointement.’ /did., p. 87. 

It is led, however, that every order of dismissal, removal or 

red must, except when it is based on facts or concltisions ~ 


So en oy at a judicial trial, or meres officer Scncemes a a 
absconded, must be preceded by a properly recorded departmental _ 
enquiry. For further details, see ibid. page 87. ‘3 
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authorize the Indian Legislature or local legislatures-~ 
to make laws regulating. the public services. But a person 
appointed by him to the civil service of the Crown in India 
\ before the Act of 1919 came into operation will retain under 
it all his pre-existing or ‘ accruing ' rights.’ : 

be? The right to pensions and the scale and conditions of 
pensions of all persons appointed by the Secretary of State 
in Council to the civil service of the Crown in India are to be 


1 The expression ‘ accruing rights ’ has given rise to a cogsiderable 
amount of controversy. According to the Law Officers of Crown, 


“the expression means ‘all rights to which members of the Civil 
Services are entitled, whether by statute, or by rule having statutory 
i force, or by regulation in force at the time of their entry into service. 
E They do not, however, include prospects of promotion, except in 
k cases where the promotion ‘s no more than advancement by seniority 


to increased pay, as in the case of the various appointments borne 
upon the ordinary lists of time-scales of pay. In particular, they do 
not apply to general expectations of possible appointment to offices, 
such as those of Commissioner of a Division, which are ret included 
in the ordinary time-scale lists, and the filling of which involves 
selection by merit. . . . The abohtion of such appointments weuld 
By give rise to no claims to compensation except to persons who were 
i actually holding them at the time of their abolition. . . . No method 
: of filling such appointments which is not inconsistent with the 
he Statute, even though it reduced the expectations of members of a 
i articular service, would give rise to any claim to compensé@tion on 
part of any person whose actual tenure of an appointment was 
not thereby affected. . . .'’— Zhe Despatch of the Secretary of State, 
_ Gated April 26, 1923; see para. 81 of the Lee Commission’s Report. 

weer’ The civil services, on the other hand, ‘ claim that whatever may 








i be the legal interpretation of the words ‘‘ existing or accruing rights ’’, 
the intention of the proviso was to securé to them their prospects of 

f j ee herd : PIPepe 

i promotion to all higher posts existing at the time the Act was passed, 


F or alternatively to secure for them compensation for the loss of such 
prospects through the abolition of these appointments '.—Para. 82 of 

2 the Lee Commission's Report. 

Commenting on this attitude of the services, Sir Tej Bahadur 

i Sapru says,‘.... Theclaim of the services sees to be hardly 

\ reasonable. For, if that were well-founded, no single higher post 
existing at the time the Act was passed could be abolished however 

strong the justification for such abolition might be ; and that would 

be scarcely consistent with an intention to give real Responsible 

Be Government *..—7he /ndian Constitution, A Note on its Working, 

|. p. 116; published at Adyar, Madras, S. 

te See in this connection also Section 144 of South Africa Act, 1909. 

* Or he will receive such compensation for the loss of any of them 
as the Secretary of State in Council may consider just and equitable. 
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\ regulated in accordance with the Rules which were in force 
at the time of the passing of the Act of 1919. Any such 
Rules may be amended by the Secretary of State in Council 
with the concurrence of the majority of votes at a meeting 
of his Council; but no such amendment can adversely 
affect the pension of any member of the service appointed ‘ 
before the date of the amendment?. For the removal \' 
of all doubts, it has further been provided in the Govern- \: 
ment of India Act that all Rules or other provisions relating 
to the civil service of the Crown in India, which were in 
force at the time of the passing of the Act of 1919, will 
continue to remain in force under the Reforms until they are 
revoked or amended by Rules or laws made under the Act. 

“ Subject to the provisions of the Government of India Act 
and of the Rules made thereunder, every person in the civil 
service of the Crow/fin India holds office e during the pleasure? 
of the Crown, and may be employed in any manner by any 
proper authority within the “scope of his duty. But no 
person in that service may y be dismissed by any authority ] 
subordinate to that by which he was appointed,* — The | 
Secretary of State in in Council may, except in so far as he has 
otherwise_ provided by Rules, reinstate ‘in that t_servige 
any person who has been s been dismissed Again, it is pio- 
vided in the Act* that ‘if any person appointed by the | 
Secretaty of State in Council thinks himself wronged by 
an order of an official superior ina Governor’s province, | 
and on due application made to that superior does not 
receive the redress to which he may consider himself 
entitled, he may, without prejudice to any other right of 
redress, complain to the Governor of the province in order | 
to obtain justice.’ And the Governor is directed by the © 


aul 


* Section ¥6B (3) of the Act. 


* But ip practi 008 behavioyrw— 
? Section 1) of the 


* Ibid. 





Act ‘to examine such complaint and require such action 
to be taken thereon as may appear to him to be jist 
and equitable.’ As has been stated before, the Royal 
Instructions to the Governor also require him to safeguard 
all members of the public services employed in his province 
in the legitimate exercise of their functions, and in the 
enjoyment of all recognized rights and privileges, and io 
see that his Government orders all things justly and 
reasonably in their regard. 

All these safeguards have been provided for “on the 

advice of the Joint Select Committee. Discus- 

a sing the ‘position of the public services in 
Committee working the new constitutions in the provinces ’, 
eee the Committee stated 13 

‘ They are of opinion that these services have 
deserved the admiration and gratitude of the whcle Empire. 
They know that some members of the services regard the’ 
wisdom of the proposed changes with grave misgiving, 
and that some fear that those changes will not tend to the 
welfare of the Indian masses. They are convinced, 
however, that the services will accept the changing 
- conditions and the inevitable alteration in their own position, 
»» and devote themselves in all loyalty to making a success, 
so far as in them lies, of the new constitution. 
ie In the provinces, officers serving in a reserved 
- ‘department will be controlled by the Governor in Council, 
and in a transferred department by the Governor acting 
with ministers, but in both cases alike the personal con- 
currence of the Governor should be regarded as essential 
_ in the case of all orders of any importance prejudicially 
affecting the position or prospects of officers appointed by 
~ the Secretary of State. 
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2 Part IV of the Joint Select Committee Report. See in this connec- 
tion para. 325 of the Joint Report ; also paras. 43-54 of the Government 
of India’s First Despatch on Indian Constitutional Reforms. 





d - : ie 
‘The Committee think that every precaution should be _ 


~taken to secure to the public servants the career in life to 
which. they looked forward when they were recruited, and 
they have introduced fresh provisions into this clause to 
thatend. If friction occurs, a readjustment of persons and 
places may often gét over the difficulty, and the Governor 
must always regard it as one of his most important duties 
to establish a complete understanding between his ministers 
and the officers through whom they will have to work. 
But if there are members of the service whose doubts as to 
the changes to be made are so deeply-rooted that they feel 
they cannot usefully endeavour to take part in them, then 
the Committee think it would only be fair to those officers 
that they should be offered an equivalent career elsewhere, 
if it is in the power of His Majesty’s Government to do so, 
or, in the last resort, that they should be allowed to retire 
on such pension as the Secretary of State in Council may 
consider suitable to their period of service.’ { 
Provision! has been made in the Act for the establishment 
Public of a Public Service Commission in India. The 
Service Commission will be appointed by the Secretary 
prssecgs of State in Council and will consist of not more 
than five members, of whom one will be 
Chairman. Each member will hold office for five years, 
and may be reappointed. No member can be removed 
before the expiry of his term of office, except by an order 
of the Secretary of State in Council. The qualifications 
for appointment, and the pay and pension (if any) attaching 
to. the offices of Cifffrman and member are to be prescribed 
by rules made by the Secretary of State in Council with 
the concurrence of the majority of votes at a meeting of 


his Council. The Commission wil! discharge, in regard to 
recruitment and control of the public services in India, — 


196C of the Act. 
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such functions as may be assigned to it by rules made by 
the Secretary of State in Council in the same way as in the 
preceding case. 

This provision for the appointment of a Public Service 
Commission has been made on the advice of the Govern- 
ment of India. It stated in its first Despatch! on Indian 
Constitutional Reforms : — 

‘In most of the Dominions® where responsible 
government has been established, the need has been felt 
of protecting the public service from political influences by 
the establishment of some permanent office peculiarly 
charged with the regulation of service matters. We are 
not prepared at present to develop the case fully for the 
establishment in India of a public service commission : but 
we feel that the prospect that the services may come mor 
and more under ministerial control does afford strong 
grounds for instituting such a body. Accordingly we think ' 
that provision should be made for its institution in the new 
Bil]. The Commission should be appointed by the Secretary 
of State, and its powers and duties regulated by statutory 
rules to be framed by the same authority. . . .’ 

We may note in this connection the following interesting 
The Lee observations * made by the Royal Commission 


Koeemees on the Superior Civil Services in India, popularly 
on the 


Public known as the Lee 4 Commission, on the question 

Service of the Public Service Commission : — 

Commission. ‘Wherever democratic institutions exist, 

experience has shown that to secure an efficient Civ! 
rvice it is essential to protect it so far as possible from 


ae 
» * Para. 55 of the Despatch 
Clee fm this connection Prof. Keith’s Responsible Government i 
the | jnions, vol. i, pp. 344-53; see also Sections 141 and 142 of 


South Africa Act, 1909. 

® See para. 24 of the Report of the Commission. 

* Because Viscount Lee of Fareham was the President of the 
Commission. 
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“political or personal influences and to give it that position 


of stability and security which is vital to its successful 


working as the impartial and efficient iustrumept by which 
Governments, of whatever political complexion, may give 
effect to their policies. In countries where this principle 
has been neglected, and where the ‘‘ spoils system "’ has 
taken its place, an inefficient and disorganized Civil Service 
has been the inevitable result result and corruption has been 
rampant. In America a Civil Service Commission has 
been constituted to control recruitment of the Services, 
but, for the purposes of India, it is from the Dominions of 
the British Empire that more felevant and useful lessons 
can perhaps be drawn. Canada, Australia and South 
Africa now possess Public or Civil Services Acts regulating 
the position and control of the public services, and a 
common feature of them all is the constitution of a Public 
Service Commission, to which the duty of administering 
the Acts is entrusted. It was this need which the framers 
of the Government of India Act had in mind when they 
made provision in Section 96C for the establishment of a 
Public Service Commission... .’ 

Continuing, the Royal Commission recommended ' that, 
at the outset, the following functions should be assigned 
to the Public Service Commission :— 


de The recruitment of personnel for the Public 
Services and the establishment and maintenance of proper 
standards of qualification for admission to them; 
2 Duasi- judicial functions connected with__the 
disciplinary control and protection of the Services.’ 
Under the first head the Commission made the 
proposals ? :— y 
1. ‘ The Public Service Commission should bee 
with the duty of recruitment for the All-India Servi 


2 Para, 27 of its Report. ® Ibid. 
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2 agent of the Secretary of State so fa as it is 
out in India, 

2. In respect of recruitment for the Central Services, 
and if a Local Government should so desire for Provincial 
Services (including Services provincialized), it should act 
as agent of the Secretary of State, the Government of India 
-or the Local Governments, as the case may be. 

3. The Public Service Commission should be the final 
authority, so far as recruitment in India is concerned, for ‘ 
-determining, in Consultation with the Secretary of State, the 

' Government of India or the Local Governments, as the case 
may be, the standards of qualification and the methods of 
examination for the Civil Services, whether the channe) 
of entry be by examination or nomination.’ 

Under the second head it suggested ' as follows :— 

1. Subject, in certain cases, to the final right of appe 
to the Secretary of State, ‘appeals to the Governor-General 
in Council against such orders of Local Governments as are 
declared’ by the Governor-General in Council tu be appeal- 
able should be referred to the Public Service Commission ; 


the Public Service Commission should report to the 
Governor-General in Council its judgment on the facts and 





Rie he Fg 


its recommendation as to the action to be taken. .. .’ 
2. ‘Appeals from the Government-of India which now 
_. lie to the Secretary of State should hereafter be referred to 
the Public Service Commission in the same manner as in 
the case of appeals to the Government of India’ (and the © 
Commission will report to the Secretary of State its 
decisions). : 
‘Royal Commission gave special attention to the 
of the composition of the Public Service Commis- 
Pit stated ? :— 






+ Para. 27 of its Report. 
9 ® Para. 25 of its Report. See also in this connection W..H. Moore’s 
‘ Constitution of the Commonwealth of Australia (1910), pp. 194-96. 
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‘We would venture . . . to emphasize the paramount 

' importance of securing as members of the Commission, 
en of the highest public standing, who will appreciate the 
' vital and intimate relationship which should exist between 
~ the State and its servants. These Commissioners should be 
detached so far as practicable from all political associations 

and should possess, in the case of two of their number at 
_ Jeast, high judicial or other legal qualifications. They 
should, we sugg®st, be whole-time officers and their emolu- 
ments should not be less than those of High Court Judges. 

The Public Service Commission .. . will be an All-India 
body Rs 

The above recommendations are now under the considera. 
ation cf the Home Government. 

Subject to any Rules which may be made by the 
Secretary of State in Council with the concur- 
rence of the majority of votes ata meeting of 
the Council, no office may be added to or 
withdrawn from the public service, and the emoluments of 
no post may be varied, except after consultation with such 
‘ finance authority ’ as may be mentioned in the Rules. 4 

By far the most important of the public services in Lidia, 
is the Indian Civil Service.2 The general work 
pa eed ef administration and, for the most part, the 
Service. administration of justice have been entrusted to 

; it for over a century. Inthe past its functions. 
have been not merely to execute but, toa great extent, to 
shape the policy of the Government. ‘It has been in 
effect,’ to quote the authors of the Joint Report, + 
tore of a government corporation than of a purely 
service in the English sense.’ 3 With a few exce 












Financial 









2 96D (2) of the Act: <7 
* Read in this connection Strachey’s /ndia, ch. vi; also rn 
Maedonald’s, Zhe oer a ch. viii; also The Imperial 
azetteer of India, 
=e 126 of tl eg oa z . a 
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practically all the important offices under the Government 
which involve superior control, have been held by them. 
‘This description of the Service is to a large extent true even 


Nese Until 1853, the appointments to the Covenanted 


i 


Civil Service, as the Service was then designated, were 
made by the Court of Directors by nomination.' This 
system of appointment was-abolished in that year by an Act 
of Parliament, and the Service was then thrown open to 


‘general competition. The first competitive examination 


was held in 1855.2. Till very recently, the greater proportion 
of the appointments to the Indian Civil Service was thus 
made by competitive examination held in England. The 
position under the Reforms is somewhat different as will be 
shown below. 
The Secretary of State in Council is empowered by the 
Act 3° to make, with the advice and assistance off 
—. i Civil Service Commissioners, Rules ‘ for th 
to the examination, under the superintendence of those 
oem Ose Commissioners, of British subjects and of 
persons in respect of whom a declaration has 
been made under Section 96A‘* of the Act, who are 


1 See Strachey’s /ndia (1903 ed.), p. 75. 
‘The meaning of the term ‘‘ Covenanted,’’’ says Sir Jobo 
Strachey, ‘ is as follows :—The superior servants of the East India * 
Company were obliged to enter into covenants, under which the\ 


bound themselves not to engage in trade, not to receive presents, to | 
subscribe foy _pensi and their families, an er 
matters. his custom has heen maintained. Successful candidates, 


after passing their final examinations, enter into covenants with the PH 
Secretary of State before receiving their appointments ’.—/mdia 


© 48rd ed.) p. 75. 


diy 


2 Imperial Gazetteer of India, vol iv, p. 41. 


Ss 4, 28 Section 97(1) of the Act. 


Under this Section ‘ the Governor-General in Council, with t!« 


. ‘approval of the Secretary of State in Council, may, by notificatio:, 


declare that, subject to any conditions or restrictions prescribed \2 | 
the notification, any named ruler or subject of any state in* Ind'a % 
shall be eligible for appointment to any civil or military office unde! , 
the Crown to which a native of British India may be appointed, of 
any named subject of any state or any named member of any 
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desirous of becoming candidates for appointment to the 

w Indian Civil Service.’ The Rules are to prescribe the age + 
and qualifications of the candidates, and the subjects of 
examination. They must be laid before Parliament within 
fourteen days after they are made, or, if Parliament is not 
then sitting, then within fourteen days after the next 
meeting of Parliament. The candidates who are certified 
to be entitled under the Rules, must be recommended for 
appointment in the order of their proficiency as shown by 
their examination.' Subject to what follows later, only 
such persons as are so certified may be appointed to the 
Indian Civil Service by the Secretary of State in Council. 

Under the existing Regulations * appointments to the 

Indian Civil Service are made mainly by competitive exami-| ‘ 
nations held both in India and London. The examination 
held in London is open to all qualified persons. But in the ° 
case of the examination held in India, the Governor-General 

» in Council may at his discretion limit the maximum number 

of candidates to be admitted to the examination to 200. A 

candidate for_either examination must have attained the age 

of twenty-one and must not have attained the age of twenty- 

three on the first day of August in the year in which the 

examination is held.* The candidates who are selected at 

the open competition held in London are required to remain 

in the United Kingdom on probation for one or two years, 

as may be decided by the Secretary of State in Council; + 

while those who are selected at the competitive examination 

held in India have to proceed to the United Kingdom and 


- 


ndependent race or tribe, in territory adjacent to India, shall be 
cligible for appointment to any such military office.’ a i 
* Section 97 (4) of the Act. Waa. 
* See the Home Department Notification No. F-531-11, Simlay” 
June 28, 1922—7he Gazette of India, July 1. 1922 ; and also the Home 
artment Notification No. F-959, November 14) 1922— The Gacelle 
of India, November ¥, 1922. 
> Certain concessions in respect cf age are mace to those candi- 
dates who rendered military service during the War. ’ 
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| |to remain there on probation for a period of two years. . 

| “The one-year probationers have, at the end of the year of 
probation, to undergo an examination called the Final 

_ Examination.. The two-year probationers, on the other 

| hand, have, during their period of probation, to undergd two 

| examinations—the Intermediate Examination at the end of 

' the first year and the Final Examination at the end of the 

F second year. The subjects of these examinations are such 

F Jas are specially connected with the fucure duties of the 

probationers. ‘On arrival in India,’ says the Fifth Decen- 

| “nial Report, ‘the young civilian is posted to the head- 

_ ,quarters of a district to learn his work, and is given the 

f powers of a magistrate. of the lowest (third) class. After 

ke passing the prescribed examinations-—-mainly in 1_law, 

Pca and revenue procedure—he becomes a eae 





class magistrate, andis eligible for promotion to higher 
grades.’ 

The Act! has also empowered the Secretary of State 
in Council to make Rules for appointment to ghe Indian’ 
Civil Service of persons domiciled in India otherwise than 
by competitive examination. Such Rules must be made by 
him with the concurrence of the majority of votes at a 
meeting of his Council and cannot have force until they 
have been laid for thirty days before both Houses of 
| Parliament. The actual appointments, however, are to be 
made by the Secretary of State in accordance with those 
Rules. Under the existing Rules,* every candidate for 
ss appointment must, in addition to being domiciled in India, 
be either a British subject or a ruler or subject of a state im 
In ia in respect of whom the Governor-General in Council 
has made a declaration under Section 96A of the Act®. He 
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® Section 97(6) of the Act. 
* See Notification No. F.-175, Simla, “bien 8, 1922— The Gazette 
of fndia, August 12, 1922. 
® See p. 366, foot-note 4. : 
- * 
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must-have attained the age of twenty-one and must not have. % 


attained the age of twenty-three on the first day of August in 
the year in which the selection is made.° He may be 
granted certain concessions in respect of age if he rendered 
any thilitary service during the war. The Governor-General 
in Council, having regard to the needs of local Governments, 
is to call on them to recommend such number of candidates 
for appointment as he may direct. The recommendations 
must be made, in the first instance, from the list of candi- 
dates who sat at the annual competitive examination for the 
Indian Civil Service held in India in the year in which the 
selection is to be made, and, secondly, from the list of those 
who, having applied to sit for that examination, were not 
awarded a certificate of selection by Quota Committees.* 
If the requisite number of candidates is not available from 


these sources, the Jocal Governments are to call for fresh - 


applications. After considering the recommendations of 
the local Governments, the Governor-General in Council 
must propose candidates for appointment. If a candidate 
is selected for appointment, he is required to proceed to 
England and be on probation there for two years. He has 
also to undergo two examinations as the other two-year 
probationers referred to above. 

Certain important civil offices in India are reserved to 
members of the Indian Civil Service. But it is also 
provided * against this that ‘the authorities in India, by 
whom appointments are made to offices in the Indian Civil 
Service, may appoint to any such (reserved) office_any 
person of proved merit and ability,’ who is ‘domiciled in 


1 The local Governments of Governors’ provinces appoint each a 
Quota Committee. The function off’ Quota Committee is to select 
the provincial quota for the area in respect of which it is appointed, 
from ‘ among such of the persons applying for admission to the exami- 
nation from that area as possess’ the necessary qualifications. The 
majority of its members are non-officials. 

2 Section 98 of the Act ; see Appendix K, 

, ® Section 98 of tip Act. | 
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British India and born of parents habitually resident in 


India, and not established there for temporary purposes 


only,’ although the person so appointed has not been 
adinitted to that Service in accordance with the Rules 
stated in the few preceding paragraphs. Every such 
appointment must be made subject to such Rules as may be 
made by the Governor-General! in Council and sanctioned 
by the Secretary of State in Council with the concurrence 
of the majority of votes at a meeting of his Council. The 
Governor-General in Council ‘may, by resolution, define 
and limit the qualification of persons who may be 
appointed’ under the above provision. Every such 
resolution is subject, however, to the sanction of the 
Secretary of State in Council, and cannot have force until 
it has been laid for thirty days before both Houses of 
- Parliament. 

This provision for appointment to reserved offices was 
first made by Section 6 of the Indian Councils Act, 1870, 
which declared it to be ‘ expedient that additional facilities 
should be given for the employment of natives of India, of 
proved merit and ability, in the Civil Service of Her Majesty 
in India.’ No action was taken, however, under this 
Section until 1879, ‘when rules were laid down by 
Lord Lytton with the approval of the Secretary of State.’ 
These Rules ‘ established what was called the Statutory 
Civil Service.’3 The reason for the insertion of the Section 
in the Act of 1870 was that, ‘ owing to the religious and 
other difficulties attendant on a voyage to England,’ the 
number of Indians who had been able to enter the Indian 
Civil Service through competitive examination was, til! 
1670, very small. 


ear P. Makherji’s Constétutional Documents, vol. i, pp. 


* Strachey, India, p. 79. 
® Imperial Gazetteer, vol. iv, p. 43 ; 
* Ibid. > 
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Under the existing Rules prescribed by the Governor 
General in Council and sanctioned by the Secretary of State 
in Council, a local Government may, with the previous 


approval of the Governor-General in Council and of the: 


Secretary of State in Council, declare the number of 
superior executive and judicial offices, ordinarily reserved to 
members of the Indian Civil Service, to which persons not 
being members of that Service may be appointed.' And it 
has been furtherlaid down by those Rules that the local 
Government may appoint— 
(1) to a superior executive office a member of the 
Provincial Civil Service subordinate to it ; and 
(2) to a superior judicial office a member of the 
Previncial Civil Service subordinate to it, or a person who 
at the time of his appointment is— 
(a) a barrister of England or Ireland, or a member 
of the Faculty of Advocates of Scotland ; or 
(6) a vakil, pleader, oY an attorney of a High Court 
in India; or 
(c) a pleader or an advocate of a Chief Court ; or 
(d) a pleader of a District Court. 
Finally, there is one more way? of recruitment to the 
Indian Civil Service. If it, appears to the authoriiy in 
India by whom an appointment is to be made to an office 
reserved to members of the Indian Civil Service, that a 
person who is not a member of that Service should, in the 
special circumstances of the case, be appointed thereto, 
the authority may appoint thereto any person who has 
tesided for at least seven years in India and who has, 
before his appointment, fulfilled all the tests (if any) which 
would be imposed in the like case on a member of that 
service.’ 


i Government of India Notification No. F-438, dated March 30, 
? Section 100 of the Act. 
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Every such appointment is provisional only, and must be 


reported forthwith tothe Secretary of State, with the | 


special reasons for it; and, unless the Secretary of State 
in Council approves the appointment with the concurrence 
of a majority of votes at a meeting of his Council, and 
within twelve months from the date of the appointment 
‘intimates his approval to the authority by whom the 
appointment was made, the appointment must be cancelled. 
The sete of Indians in the Indian Civil Service was 
13 per_cent. in 1921.1. The percentage of 

—- ih of Indians for the Service ‘ was fixed 
Civil in 1920 at 33 per cent., commencing in the year 
Rents: 1920, and rising by_14 per cent. to 48 per cent. to 
be ‘attained in the year 1930, Including listed posts.’* The 
Lee Commission recommended * that it was desirable, in. 


order not only to carry out the spirit of the Declaration of - 


August, 1917, but to promote an increased feeling of 
camaraderie and equal sense of responsibility between 
British and Indian members of the Service, that a propurtion 
of 50-50 in the cadre of the Indian Civil Service should 
fe attaimed-without undue delay and that the present 
rate of Indian recruitment should be accelerated with this 
object. 

It has appeared in a recent official communique * that 


| His Majesty's Government has decided. to accept generally 
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the recommendations of the Lee Commission in regard 
to the rates at which the recruitment of Indians for the 
Indian Civil’ Service (as well as for certain other 
All-India Services) should be carried out. This, then, is 
the position at present. 


» Vide the statement made by Sir William Vincent showing the 
ie ial of Indians in certain public services.—/ndia’s Parliament, 
- Vol. ii. 

yd Sire ee pern. 35 of the Report of the Lee Commission. 


4 Vike The Kialeomen (Dak edition) December 7, 1924. 
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It is worthy of note in this connection that, while the 
ultimate executive authority with ‘regard to all questions ~ 
w iafiag to tie civil services. in India has“hitherto been, 1 
and still is, as we have stated before, the Secretary of 
State in Council, ‘ the appointment and removal of all officers 
of the public serv rice of the Ualua” (oF Sou South Africa) are 
vested in the Governor-General in Council thereof, ! The 
power of appointment may be delegated, however, by the 
Governor-Géneral in Council, or by a law of the Union, to 
some other authority. The position with regard to the 
appointment and removal of civil servants is practically the 
same also in the Commonwealth of Australia. * 


It may, however, be stated here that on the advice of j 
the Lee Commission, His Majesty’s Government has decided 4 
7 
uf 





to transfer 9— 

) to the Government of India the power of making 

appointments to certain ‘Central *# Services’; and 
to local Governments that of making appointments 
to services 5 ‘ operating only in Transferred departments.’ * 
The civil services in India are generally divided into , 
three branches—All-India, Provincial and Sub- 
ordinate. Appointments to tH Provincial and | 
4 





Provincial 
and 


Subordinate Subordinate Services are made either hy 
Services. competitive examination, or by direct nomina-" — 


tion, or by promotion. 







2 Section 15 of the South Africa Act, 1909. 
® Section 67 of the Commonwealth of Australia Constitution Act, 


1900. 

\ See The Statesman (Dak edition), December 7, 1924. 
* These are directly under the Government of India. See paras. 

12 and 19 of the Keport of the Lee Commission. ; 
e.g. the Indian Educational Service, the Indian Agricultural _ 

Service, the Indian Veterinary Service.—See para. 14 of the Lee — 

Commission's Report. 
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CHAPTER XXIII 
FINANCE 


The revenues of India and their application—Accounts of the 
Secretary of State with the Bank of England—Financial arrangements 
between the Government of India and the provincial Governments : 
Introduction of financial decentralization—Evolution of the system of 
‘divided heads ’—The Joint Report on the post-Reforms financial 
- arrangements—Appointment of a Committee on financial relations— 

The existing financial arrangements: Allocation of revenue—Alloca- 

tion of share in the Income-T'ax—Provincial contributions to the 

Government of India—-Excess contributions in case of emergency— 

Payment of Government revenues into the public account—Advances 

by the Government of India—Capital expenditure on irrigation works. 
‘esi —Famine Insurance Fund—Provincial borrowing--Provincial Taxa- 
}> tion—Conclusion. 


The revenues of India are received for and in the name 
of the Crown, and must, subject to the provisions 
oe of the Government of India Act, be applied for 
India and the purposes of the government of India alone. ! 
ie, eiceibons They ‘include? all the territorial and other 
{ revenues of or arising in British India,’ and, in 
particular, tributes and other payments from Indian 
e States, fines and penalties imposed by any court of law in 
E ' British India, and all property, movable or immovable, in 
|. British India ‘ escheating for want of an heir or successor, 
f or devolving as bona vacantia* for want of a rightful 
f ‘owner.’ 
There are to be charged? on these revenues alone— 
' (1) all the debts and other liabilities of the East India 
Company ; , 
(2) ‘all expenses; debts and _ liabilities lawfully 


1 Section 20 of the Government of India Act. * Ibid. 

® Bona Vacantia means ‘ those things in which nobody claims a 
property, and which belong to the Crown by virtue of its prerogative ’. 
—Wharton’s Law-Lexicon, 

* Section 20 of the Government of India Act, 
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ok 
contracted and incurred on account of the Government of —_ 


India;’ and 
(3) all payments under the Government of India Act, 
except so far as is otherwise provided by it. 

But, ‘ except for preventing or repelling actual invasion 
of His Majesty's Indian possessions, or under other sudden 
and urgent necessity,’ the revenues of India cannot, with- 
out the consent of Parliament, be used! for defraying the 
expenses of any military operations carried on beyond the 
external frontiers of those possessions by His Majesty’s 
forces maintained out of thase revenues. This safeguard 
was originally provided in the Government of India Act, 
1858, that it might serve, it was said, ‘as a pecuniary check 
on the prerogative of the Crown in regard to the army of 
India.’ * If there were no such provision in the Act, it was 
feared * that the Crown might employ the Indian troops 
‘in wars wholly and entirely unsanctioned by Parliament,’ 
and that ‘the whole force of India might be carried to any 
portion of the world.’ The real intention of the framers of 
the Act in making the provision appears, however, to have 
been not so much to limit the prerogative of the Crown (to 
make war or peace) as to protect the revenues of India.* 
But the phrase‘ or under other sudden and urgent necessity’ 
above is very significant. Under it the revenues of India 
may, without the consent of Parliament, be applied to de- 
fraying the expenses of any military operations carried on by 
the Indian forces beyond the frontiers of India and in any 
part of the world. So long as that phrase is there, the? 
safeguard provided against the improper expenditure of the 
Indian revenues appears to be inadequate. 

The portion of the revenues of India ‘which is remitted 


1 Section 22 of the Government of India Act. 
® See the Earl of Derby's speech on the Government of India Bill, 
7S Mukherji’s 5 Constitutional Documents, vol. i, pp. 172-73. 
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to the United Kingdom and ‘all money arising or accruing 

Accouate in the United Kingdom from any property or 

of the rights ’ vested in the Crown for the purposes of 

rae ig the government of India, or from the sale or 
the Bank of disposal thereof, are to be paid to the Secretary of 

i eras State in Council, to be appliea for the purposes 

- of the Government of India Act.’ All such revenue and 

~ money have, except as is otherwise provided in the Act, to 

* be deposited in the Bank of England to the credit of an 

account entitled ‘The Account of the Secretary of State in 

' \Council of India.’ The Secretary of State in Council is 

' jempowered by the Act to authorize? ‘all or any of the 

_ “cashiers of the Bank of England— ‘ 

: G1) to sell and transfer all or any part of any stock 
standing in the books of the Bank to the account of 
the Secretary of State in Council ; 

(2) to purchase and accept stock for any such account ; 
and 
_Q) to receive dividends on any stock standing to any 
such account’ ; . 
and to direct ‘ the application of the money to be received 
in respect of any such sale or dividend.’ Fo” ait 
Betote she Nicerayalty of Lord Mayo the provincial 

a Governments in India had little liberty in respect 

- Financial : 3 X 

)  arrange- of their expenditure of the public revenue.. 

Ps, ‘Towards the end of every year,’ writes? 

> Government Sit William Hunter, ‘each Local Government 

» of India and presented to~ the Governor-General in Coun- 

>» ial Govern. Cil its estimates of expenditure during the 

ments: - coming twelve months. ‘The Governor-General 
of financiai in Council, after comparing these aggregate 

_  ecentrati- estimates with the expected revenue from all 

j India, granted to each Local Government such 





= Section 23 (1) of the Government of India Act, 
* Section 24, ibid. * The Earl of Mayo, p. 150. 
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pp sums as could be spared for its local services.’ The 
provincial Governments, says another distinguished autho- 
rity, ‘could order, 1 without the approval of the Supreme 
Government, and without its knowledge, the adoption of 
measures vitally affecting the interests of millions of 
people; they could make changes in the system of adminis- 
tration that might involve serious consequences to the 
State ; they could, for instance ..., alter the basis on 
which the asséssment cf the land revenue had been made, 
but they could carry out no improvements, great or small, 
for which the actual expenditure of money was required. 
If it became necessary to spend £20 on a road between 
two local markets, to rebuild a stable that had tumbled 
down, or to entertain a menial servant on wages of 10s. 
a month, the matter had to be formally reported for the 
orders of the Government of India.’ This system was 
. devised undoubtedly to ensure economy in public expen- 
Rg diture, but in practice it acted in a way most unfavourable 
; to economy. As Sir William Hunter has remarked, * ‘The © 
Local Governments were under no compulsion to adjust 
| their’ expenditure to any limited scale of income, and 
several of them fell into the habit of framing their demands 
upon the Imperial Treasury, with an eye rather to whuate 
. they would like to spend than what was absolutely required. 
‘“‘ Practically,’’ writes one who had the official control of the’ 
system; ‘‘ the more a Government asked, the more it got; 
the relative requirements of the Local Governments being 
measured ‘by their relative demands. Accordingly they 
asked freely and increasingly. Again, knowing that any 
money saved at the end of the year was lost to the provin- 
cial administration, a Local Government was little anxious 
to save.’’’ In such circumstances, ‘the distribution of the 


=F 


* See /ndia, /ts inistration and Progress, by Sir 3 ohn Strachey, 
(third edition), ob hi 13. ; 

® The Earl ayo, pp. ip-5i., al | 

See ae ke. i pee 
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4 
public income,’ as Sir Richard Strachey ' wrote at the time, . = 
‘ degenerated into something like a scramble, in which the 
most violent had the advantage, with very little attention to 
reason; as local economy brought no local advantage, the 
stimulus to avoid waste was reduced to a minimum, and as 
no local growth of the income led to local means of 
improvement, the interest in developing the public revenues 
was also brought down to the lowest level.’ Other unhappy 
consequences of this system were frequent conflicts of 
opinion between the Government'of India and the provin- 
cial Governments, and ‘ interference by the former not 
only in financial but in administrative details with which the 
local authorities were alone competent to deal.’ # 

L A scheme to remedy this state of affairs and also to secure 
a more economical and efficient financial administration was | 
devised by Sir Richard Strachey in 1867, The underlying‘ 
principle of the scheme was that ‘ each Provincial Govern- 

.» ment must be made responsible for the management of its 
own local finances.’* The scheme was adopted by Lord 

4, | Mayo’s Government, which issued on December 14, 1870, a 

Resolution embodying it. Under this Resolution, which 

was in due course approved by the Secretary of State in 

Council, ‘ tain heads of expenditure were handed oyer to 

the more anfetsaed® GinGol es Loosl Covecseall, oyedie 

with the means of providing for them, consisting partly of 
the receipts under the same heads, and partly of #. fixed 
consolidated _allotment from “the Imperial revenue. The 

Governments were to use as they pleased any surplus, 

but to make good (by the exercise of economy and, if 

necessary, by raising local taxes) any deficit, resulting from 


~ 


* See p. 113 of Sir John Strachey'’s /ndia, lis Administration 
and Progress. 
* /bid. > Ibid. 
k * ie. Each local Government was empowered, subject to certain 
p wicton. to allocate the resources placed at its disposal as 
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their administration." This is popularly known as Lord | 4 
PAvsayo's Decentralization Scheme of 1870. 
The system of financial decentralization thus initiated by 
the Government of Lord Mayo was extended in 1877 during 
the Viceroyalty of Lord Lytton, and was further developed 
during the administration of later Viceroys by quinquennial, 
and other kinds of, settlements. The objects which the © 
authors of these settlements aimed at ‘were ® to give the 
Loca] Governments a strong inducement to develop their 
revenues and practise economy in their expenditure, to 
obviate the need for interference on the part of the Supreme =~ 
Government in the details of Provincial administration, and 3 
at the same time to maintain the unity of the finances in 
such a manner that all parts of the administration should 
receive a due share of growing revenues required to meet 
gZrowing needs, and should bear in due proportion the 
urden of financial difficulties which must be encountered 
om time to time.’ The system which was finally evolved 
and which was in force before the: Reforms on as the | 


ae system of ‘dividedheads,’ Under it'the proceeds 
the system “OF certain heads of revepue were. taken by the 
ot ‘divided central Government ;Mfhose of certain others 
heads.’ ee: . 

were made over to the provincial Governments to 
enable them to meet their expenditure on the ordinary 
provincial services Mnd those of the remaining heads were | 7 
divided between the central and the provincial Governments. 
Similarly, the heads of expenditure were classified as wholly 
céntral, wholly provincial, and partly central and partly 
provincial.* The receipts and expenditure in England were 
classed as central.4 The central Government received § 
the whole of the revenue under the heads Opium, Salt, 


& 


* See para. 2 of the Resolution by the Government of India on the 
extension of Provincial Finznce, dated September 30, 1881.—Vide 
E P, Mukherji’s Constitutional Documents, vol. i, p. 631. 
_ * Imperial Gazetteer, vol. iv, p. 190. * 
® See p. 147 of The Fifth Decennial Report. * /bid. ® Ibid. * 





Customs, Tributes from Indian States, Post Office, — 
, Telegraph, Railways (with the exception of one small line), | 
Mint, and Military Receipts, and were ‘ responsible for the © 
expenditure under the corresponding heads, as well as for — 
Home charges and the bulk of the expenditure under the 
head Interest on Debt.’ The two most important heads of — 
@® revenue which were divided, were Land revenue and Income- 
tax.1 Excise was a divided head in some provinces and a 
provincial head in others. ? ’ 
But, though the provincial Governments had to a large 
-extent a free hand in administering their share of the 
revenue, they had ‘no inherent legal right’ to it.. Their 
financial administration was subject to the general super- 
vision of the Government of India, and they were bound by 
a number otf restrictions on expenditure.’ ‘ For any large 
and costly innovations’ they had to depend ‘on doles out 
the Indian surplus.’* They had no borrowing powers, 1 
could they impose any tax without the sanction of t 
Government of India. In respect of financial matters, a8 
in respect of all others, the provincial Governments had 
only delegated authority. 
Such was the character of the financial arrangements 
’ between the central and the provincial Govern- 
The Joint : ; f 
Report on | ments just before the introduction of the Reforms. 


eet The authors of the Joint Report were of opinion * 
lorms 

financial: that, though these arrangements were undowub- 

pois. tedly an advance upon the earlier centralized 


system, they constituted no more than a half-way 


Ee stages They held, further, that, if the popular pringip’e 
was to have fair play at all in the provincial Governments, 
it was imperative that some’ means should be found. of 


‘ee 


* Joint Report, para. 203. * Toid. 
® The Fitth Decennial Report, p. 147. 
nt Report, para. 201. 
© S Joint Report, para. 109. 
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. - securing to the provinces e se reven 
~ resotirces. Accordingly, they recommended the abolition 
- of'the system of divided heads, the entire separation of the 
resources of the central and the provincial Governments, and 
also ‘a complete separation of the central and provincial 
budgets’. To these ends they outlined a scheme! in 
their Report. As it was found that, as a result of this 
re-arrangement, there would be a large deficit in the 
Government of India’s budget, they proposed a plan for 
meeting the deficit by means of contributions from the 
provinces. Their suggestion was that each province 


should contribute to the Government of India 87 per cent. 


of the difference between its gross revenue under the 
allocation of resources proposed in their Report and its 
gross expenditure.* As this would impose a very much 
heavier burden upon some provinces than upon others, they 
also advised* that it should be one of the duties of the 
periodic commission which they proposed should be 
appointed to examine the development of constitutional 
changes after ten years’ experience of their working, to 
reinvestigate the question of the provincial contributions 
to the Government of India. But the Government of India 
pressed, in its first Despatch* on@indian Constitutional 
Reforms, for an earlier treatment of the matter, and urged 
that a Committee on Financial Relations should 
be appointed to advise fully upon the subject, so 


‘a 


mittee on that each province might know exactly how it 
hee. stood when the new regime started. The Joint 
i Select Committee accepted and endorsed this. 


recommendation of the Government of India’ A 


"> 1 See Joint Report, paras..200-11, 
i Sled oe, wer.to levy contributions from the provinces baa been 
tS ran 45A (2) of the Act. 


Joint Report, . 206 and 207. 
; ‘3 Vide para. 61 of the tch of March 5, 1919. ge. 
s3 Joint Select Committee teport, Clause 41. * - 
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‘Committee consisting gf three members, was accorditigly 
vappointed by the Secretary of State with the following ® 
terms of reference * :— 
‘To advise on— 
(1) the contributions to be paid by the various provinces 
to the central government for the financial year 1921-22 ; 
ie (2) the modifications to be made in the provincial 
contributions thereafter with a view to their equitable 
distribution until there ceases to be an <cll-India deficit ; 
(3) the future financing of the provincial loan accounts ; 
and " 
(4) whether the Government of Bombay should retain 
any share of the revenue derived from income-tax.’ 
The Committee was presided over by Lord Meston and 
a | is, therefore, popularly known as the Meston Committee. 
It recommended a scheme of contribution which was 
different in certain material respects from the scheme proposty 
ed by the authors of the Joint Report. Further, it differed 
from the latter also on the question of the heads of revenue 
“to be allocated to the provinces. The authors * had propos- 
ed that the central Exchequer should receive the whole 
of the Income-tax and the revenue from General Stamps; 
hed and that the provinces should retain ‘the entire receipts 
from Land revenue, Irrigation, Excise and Judicial Stamps, 
while they (i.e. the provinces) should be wholly responsible . 
for the corresponding charges and for allexpenditure in con- 
nection with famine relief. The Meston Committee agreed 
with them that the whole of the Income-tax proceeds om 
f [ee credited to the central Government, but differed 
them in that it advised that General Stamps should be Gate 
a provincial head throughout.* The recommendations of 
“this Committee as modified by the Parliamentary Joint 


1 Vide para. 3 of the Report of the Financial Relations Committee. 


r ait id , para. 5 and the Joint Report, po 203 a 
is Meston Committee’s Report, para. 8 . — 
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* Select Committee, ! constitute the basis of the esata 
financial arrangements between the Government of India 
j “and the provincial Governments. 

j Under the existing financial arrangements? the pro- 
The existing vincial Governments * derive their revenue from 
financial the following sourees,- namely — 
ikea (1) balances (if any) still standing at the 
sone credit of the provinces ; 
of revemne. (2) receipts accruiig in respect of provincial 





subjects ; * 

(3) recoveries of loans and advances given by the 
provincial Governments and of interest paid on such loans; 

(4) payments made to the provincial Governments by 
the Government of India or by one another for services 
rendered or otherwise ; 

(5) the proceeds of any taxes which may be lawfully 
imposed for provincial purposes ; 

F (6) the proceeds of any loans which may be raised for 
provincial purposes ; 

(7) a share (determined in the way described below) ‘ in 
the growth of revenue derived from Income-tax collected 
in the provinces, so far as that growth is attributable to 
an increase in the amount of income assessed’; and 


* See the ‘Second Report from the Joint Select Committee on the 
Government of India Act, 1919 (Draft Rules)’, Part 1. 

? See Devolution Rule 14; Appendix B. 

The revenues of Berar have been allocated to the Government of 
the Central Provinces. This allocation is subject to the following 
Sopsitions, namely :-— 

) the Government of the Central Pravinces is to be sag 













for edu inistration of Berar ; and 
(2) if i opinion of the Governor-General in Council provision 
7 ae not made for the tise necessary for the and 
~ uillity rar, the alk ideation ig to be terminated by order of 


eral in Council, or to be diminished by such 


anpout as t vernor-General in Council may direct.— Devolution 


Rule 14. 
» * Of Guekuanrieto ” 
. *See The bee aby of of fudia Act, published by the GovéFament 
of India, p. 188. 









(8) any other sources which the Government of Indie 
may. declare to be sources of provincial reventie; (fo. 
instance, fees charged in respect of the grant or renewal « 
licenses under the Indian Arms Rules, 1920, have been 
declared to be a source of provincial revenue). 

Though the authors of the Joint Report urged the 

= importance of the entire separation of central 
pra from provincial finance, the separation has 
the Income- not, however, been completely effected. As 
mt the recommendations of the Meston Committee, 
and specially those which related to the allocation of the 
heads of revenue, aroused strong dissatisfaction in some 
provinces, particularly the three presidencies, the Joint 
Select Committee suggested, on grounds of policy, that 

_ there should be granted to all provinces some share in 

A the growth of revenue from taxation on incomes so far as 
that growth would be due to an increase in the never: 
income assessed.‘ Thus Income-tax continues to be a” 
divided head even under the Reforms. The manner in 
which the provincial share of the tax is determined is as 
follows :—If the assessed income of any year ® subsequent 

to the year 1920-21 exceeds in a Governor’s province the 

assessed income for the year 1920-21, the province is 
entitled to receive ‘an amount calculated at the rate of three 
|“ pies in each rupee of the amount of such excess.’3 As 
regards the cost of the Income-tax establishments in the 
provinces, the central Governmen s been bearing it 








»-entirely since April 1, 1922.4 
et; * = - ifs oe 
-¥ Joint Select Committee Second Re parte 
*. © ® The assessed income 6f any 1920-21 
means ‘the amonnt 01 t under the 
Indian Income-tax Act, 1918, ii income = 
tax is collected, whether in 


Devolution Rule 15. 








5» See /bid. Ry wie 3 Be 
ay Larner Legislative Council Proceedings, vol. vii, No, 1,~ 
Pp . 29) “ a be ee. 
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It may also be noted here that ‘it is not permissible * ¥ 
to incur expenditure from central revenues on provincial _ 
subjects or to make assignments from central to provincial 
revenues for expenditure on a provincial subject, except in 
' so far as such expenditure may be necessary in connection 
with matters pertaining to a central subject, in respect of 
which powers have been conferred by or under any law 
upora local Government.’ * | 
The provincial Governments, with the exception of the 
Provincial GOvernment of Bihar and Orissa, are now 
contribu- required to make annually a total contributidn of 
to the 983 lakhs of rupees, or such smaller sum as may ~ 
Government be determined by the Governor-General in 
Council, to the Government of India.* In the 
financial year 1921-22 the contributions paid to the 
Government of India by the local Governments mentioned 
below were as follow * :— 


t Name of Province Contributions ; 
(in lakhs of rupees) 4 
348 


Madras eh a 

Bombay ... see See gree 
Bengal... vee iter Oe 

United Provinces as .. 240 

Punjab ti ‘aie jem, ALO 

Burma see Sin ee a 
Central Provinces and Berar 3), = ee 

Assam on wa ae 








This scale of co: utions he the year 1921-22 w, 
wba the ittee. ‘ 


pet 


2 Note 


October 7, 
o dh for mt ves Es rendered uy a local Government. 

on Rule 18 , Appendix B. - 
=m : Tied, 17; Anpendic B 


py 25 4 * ay 


: 






THE INDIAN CONSTITUTION | 





to pay setae. The apparently favoured treatment of 
' gome provinces, Bengal and Bombay for instance, is, as” 
the Meston Committee pointed out,! due to two reasons. ° 
|’ _First. they have been light gainers in the distribution 
| of revenues under the Reforms. Secondly, their indirect 
contributions to the central Government through Customs 
and Income-tax are considerable. The Joint Select Com- 
mittee recommended that in no case the initial contribution 
payable by any province should be increased. 
If, however, for any financial year the Government of 
Indi& determines as the total amount of the (provincial) 
‘contribution a sum smaller than that payable in the pre- 
ceding year, a reduction is to be ‘ made in the contributions 
of those local Governments only whose last previous annual 
contribution exceeds the proportion speci below of the 
smaller sum $0 determined as the total contribution’; and 
any reduction so made is to be proportionate to such 
excess 7; 

















Peis Sa vie ... 17-90ths 
Bombay... was ... 13-90ths 
Bengal... a .. = 19-90ths 
United Provinces aoe ... 18-90ths 
Punjab wats » ene ...  9-90ths 
Burma ___... ... 64-90ths 
Central Provinces awa Tena ... 5-90ths 


Assam °... isc ... 24-90ths 


_ The Select Committee appointed by Parliament to revise 
® the. draft Rules made“under the: Government of India 
- “J Aet, recognized the peculiar financial diffigulties of 
the Presidency of Be under the new of 
provincial finance. It thereforescommended the case of 
Bengal to the ae consideration of the G@femnment of 


Ca 2 See para. 22 of the Meston Committee's Report 
® Devolution Rule 18, See Appendix B. 
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F. India: In view of this special recommendation of the 
, Committee, the Government of Bengal has been exempted | 
from the payment of any contribution for three years with 
effect from the year 1922-23.? 

The Committee also urged that the Government of India 
and the Secretary of State in council should, in regulating 
their financial policy, make it their constant endeavour to 
render the central Government independent of provincial 
assistance at the earliest possible date.* The Government 
of India has announced its intention of shaping its financial 
policy towards the reduction, and ultimate extinction, of the 
provincial contributions ; but at the same time it has declared 
its inability to give any undertaking as to the definite period 
within which the contributions will be abolished or as to the 
pace of their reduction.* The Secretary of State in Council 
has also expr@sed his concurrence with the Government of 
India in this policy. 

It may also be stated here that, in cases of emergency 

any provincial Government may be required ® by 


pon the Government of India, with the sanction of, 
butions in. «and subject to the conditions approved by, the 
case of Secretary of State, to pay to the central Govern- 
emergency. 


ment a contribution for any financial year in 
excess of the amount required by the foregoing provisions 
in the case of that year. 

The contributions payable by the provincial Govern- 
ments are the first charge on their revenues, and must be 
paid ‘in such instalments, in such manner, and on such 
dates, as the Governor-General in Council may prescribe.’ 7 » 


| 


* The Joint Select Committee’s Second Report on Draft Rules, © , 


Part 1. 
2 See (revised) Devolution Rule Appendix B. 
3 The Joint Select Committee (2nd) Repoit on Draft Rules, Part I. 

* Vide the oO of the Governinent of India to the Secretary of: 
State, dated Jhly i3, 1922, on financial contributions, cte. . . Py = 
5 Vide the reply of the Secretary of State to. ibid, E Bean 
_ ® Devolution Rule 19. 7 Ibid., 20. /~ 





The revenues of the Government of a province sia 


Peja of Tequired to be paid into the public account, of 


r 


ie 


“Government which the Governor-General in Council is the 
ito the custodian, and to be credited to the Government 
public of the province. The Governor-General in 
apenas Council is authorized to prescribe by order, with 
the previous sanction of the Secretary of State in Council, 
the procedure to be followed ‘in the payment of moneys 
into, and in the withdrawal, transfer and disbursement of» 
moneys from, the public account, and for the custody of 
moneys standing in the account.’! He may, by such order, 
delegate power in these respects to the Auditor-General, 
the Controller of the Currency and to local Governments. 
The Government of India may at any. time make? toa 
local Government an advance from its revenues 
ce. on such terms as to interest and repayment as it 
ment of may think fit. If a local Government has not yet 
india. paid off its debt to the Government of India, which \ 
it owed to the latter on April 1, 1921, on accourit of advances 
made from its provincial loan account,’ it is required to pay 
interest thereon on such dates as may be fixed by the 
Governor-General in Council, and, in addition, to repay, by 
annual instalments, the principal of the debt by March 31, 
1933, unless the Government of India otherwise directs.* 
The capital sums spent by the Government of India ‘ on 
. the construction in the various provinces of 
crimes ce productive and protective irrigation works and 
of such other works financed from loan funds as 
may be handed over to the management of local 


® 2 Devolution Rule 16. ® Jbid., 25. 
® The provincial loan account is the name of the ‘account of loans 
and advances given by each prdvincial Government to local bodies, 
iculturists, landlords, etc. Before the Reforms these loans and 
vanees were financed by the central Government, but now each 
~ provine finance its own loan transactions.—See’ Wattal’s Financial 
‘Administration in British India, p. 324 : see also the Meston Com- > 


mittee’s Report; Chap. V. * Devolution Rule 23. — P 
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Governments’ are to be treated as advances made to the — 
‘local Governments by the Government of India. Such 





- advances will carry interest payable on such dates as 
may be fixed by the Governor-General in Council. 

The payment of interest on loans and advances made to * 
provinces and the repayment by the latter of the principal 
of the debt which they owed to the central Government on 
April 1, 1921, are to have priority over all other charges on 
their revenues, except the (provincial) contributions pay able 
to the Government of India.? 

Shortly before the Reforms, expenditure on famine relief 

was made a divided head, the cost being borne 
eave by the central and the provincial Governments in 
Fund. the proportion of three to one.* The authors 

of the Joint Report stated that, as land revenue 
‘would be made a provincial head when the redistribution of 
/ resources as proposed in their Report would be effected, 
the provinces should take over the very heavy liability for 
famine relief and protective works.* Accordingly, it has 
been laid down in Devolution Rule 29 and Schedule IV to 
the Devolution Rules that the local Governments men- 
tioned below must, save as otherwise provided, ‘ make* 
in every year provision in their budgets for expenditure 
upon relief of, and insurance against, famine of such 
amounts respectively (hereinafter referred to as the 
annual assignments), as are stated against each ’' :— 


Madras eee eee ose 6,61,000 
Bombay .., Se ... 63,60,000 
Bengal _... nh. ...  2,00,000 
United Provinces ..,%  ... 39,60,000 
Punjab... Be ...  3,81,000 


“Burma - ... ga oa 67,000 


A 2 Devolution Rule 24, * Ibid., 26 


8 Joint Report, para. 108. * Ibid., para. 208, 
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my? Bihar and Orissa ... ... 11,62,000 
ie: Central Provinces ... ... 47,26,000 
Assam ... a ie 10,000 


The annual assignment provided for in the budget of a 
province cannot be spent except on the relief of famine or 
the construction of protective irrigation works or other 
works for the prevention of famirie. If, however, any por- 
tion of the assignment is not so spent, it is to be transferred 
to the famine insurance fund of the province. Thus, the 
famine insurance fund will consist of the unspent balances 


‘of the annual assignments for each year transferred to it, 


- Provincial 


‘together with any mterest which may accrue on those 


balances’. The provision of the’ annual assignment may 
be temporarily suspended when ‘the accumulated total of 
the famine insurance fund of the province’ is found to be 
‘not Jess than six times the amount of the annual assign- 
ment’. The fund is to form part of the general balances of 
the Government of India, which ‘must pay at the end of 
each year interest on the average of the balances held in 
the fund on the last day of each quarter’. The local 
Government can at any time spend the balance at its credit 
in the fund for any of the purposés specified above. Such 
balances may also be used in granting loans to cultivators. 
If such loans are given, payments of interest thereon and 
repayments of principal must be credited to the fund as they 
occur. Jf any question arises as to whether or not the 
purpose for which it is proposed to spend any portion cf 
the annual assignment or the famine insurance fund is one 
of the purposes specified above, the decision of the 
Governor thereon will be final. 

As has already “been stated, the provincial Govern- 

ments in India had no power of borrowing 

before the Reforms, because they ‘ possessed no 
separate resources on the security of which 
they could borrow.’ The authors of the Joint Report felt, 


il 


borrowing. 


asl 
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_ however, that, if the provincial Governments were to 
such real measure of independence as would enable t 
pursue their own development policy, they must be 
some powers, however limited, of raising loans.' Section 
30 (la) of the Government of India Act has made provision 
to this effect. - ]t empowers a local Government to raise, on 
behalf and in the name of the Secretary of State in Council, 
money on the security of the revenues allocated to it, ‘and 
provides for the making of Rules relating to the conditions 
under which this power of borrowing may be exercised. 
Under the existing Local Government (Borrowing) 
Rules,? a local Government may raise loans on the 
security _of its revenues for certain purposes.* But it ‘ 
cannot raise any such loan ‘ Without the sanction (in the 
case of a loan to be raised in India) of the Governor- 
General in Council, or (in the case of a loan to.be raise 
outside India) of the Secretary of State in Council.’ Th | 
Governor-General in Council or the Secretary of Stat 
in Council, as the case may be, may, in sanctioning the 
raising of a loan, specify the amount of the issue and 
the conditions under which it can be raised. Every 
application for the sanction of the Secretary of State in 
Council must be forwarded through the Governor-General 
in Council. 
Every loan raised by a local Government is a charge on 
the whole of its revenues, and all payments in connection 
with it have priority over all other charges of the local 
Government except— HM 
(1) its contribution to the Government of India, 
(2) the interest payable by it on advances made to it 4 

by the Government of India, and, ‘ q 
(3) the interest due on all loans previously raised by it. 
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THE INDIAN CONST ITUTION 


re the introduction of the Reboeine,| the provincial — - 
Governments could not impose any tax without 
the sanction of the Government of India. The 
authors of the Joint Report proposed that some 
means of enlarging the taxing powers of the local Govern- 
ments must, if possible, be found.! They advised that the 
best means of freeing the provincial Governments in this 
respect would be to schedule certain subjects of taxation as 
reserved for the provinces, and to retain the residuary 
powers in the hands of the Government of India, with whom 
would rest the ultimate responsibility for the security of 
the country. Accordingly, it has been provided by Rules * 
made under the Government of India Act as follows :— 

The Legislative Council] of a province may, without the 
previous sanction of the Governor-General, make and take 
“into consideration any law imposing, for the purposes of , 
the local Government, any tax included in Schedule I ‘\ 
below. It may also, without the previous sanction of the 
Governor-General, make and take into consideration any 
law imposing, or authorizing any local authority to impose, 
for the purposes of such local authority, any tax included 
in Schedule II below. It is open to the Government of 
India to make, at any time, any addition to the taxes 

|.enumerated in Schedules I and II referred to above. 
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ScHEDULE I 

1. A tax on land put to uses other than agricultural. 

2. A tax on succession or on acquisition by wetted, 
ina jointfamily. | 

3. A tax on any form of betting or gambling permitted 
by law. ee 

4. A tax on advertisements. ae 

§. <A tax on amusements. 
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“1 Joint f, para. 110. ® /bid., para. 210. 
* See ak E for the Scheduled Taxes Rules. See also Section, 
- 80a @)0 of t a 
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jf. 6. A tax on any specified luxury. 
7. A registration fee. 

‘ 8, A stamp duty other than duties of which the amot 


is fixed by Indian legislation. 
SCHEDULE II 
(In this Schedule the word ‘tax’ includes a cess, rate, 
duty or fee.) 
~ A toll.) 

A tax on land or land values. 

A tax on buildings. 

A tax on vehicles or boats. 

A tax on animals. 

A tax on menials and domestic servants. 

An octroi. 

A terminal tax on goods imported into a local area in 
Prvs an octroi was levied on or before July 6, 1917. 
9. A tax on trades, professions and callings. os 

10. A tax on private markets. 

ll. A tax imposed in return for services rendered, such 
as— 

(a) a water rate ; 

(4) a lighting rate ; 

(c) a scavenging, sanitary or sewage rate ; 

(d) a drainage tax ; 

(e) fees for the use of markets and other public 

i conveniences. 

, It may be noted in this connection that action has already 
been taken by several provincial Governments under the 
powers conferred on them by the Scheduled Taxes Rules.* 

In conclusion, we may state here that the desired 

separation between the finances of the central 

Contactos. Government and those of the provincial Govern- 

| ments should, as soon as possible, be completely effected 
ne. ; 
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“\-* See E for the Scheduled Taxes Rules. See alas Section :* 
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394. THE INDIAN CONSTITUTION 
andl be made real, if necessary, by a redistribution yr the ag 
~ heads of revenue and expenditure between them; and that 


he Deoyincia’ Governments should be vested ® with far ith far more 
extensive powers of taxation and with a more unfettered | 
authority to borrow money on the security of their revenues. 
‘The existing restrictions on their borrowing powers have 
‘been imposed in order, it is said, to prevent harmful com- 
‘petition with the Government of India in 1 the loan market. 
But such restrictions are incompatible with provincial auto- 
inomy. In Canada, the legislature of each province can make 
laws ‘in relation to the borrowing of money on the sole 
credit of the province.’ ! If itis argued, however, that such 
provincial laws may be disallowed by the Governor-General 
of Canada in Council and, therefore, the borrowing powers 
of the provinces in Canada are really limited and subject to 
the control] of the central Government, it may be said in 
reply that, since the Governor-General of India can veto 
any provincial Act, the provincial legislatures here should 
be allowed to make laws empowering the local Governments 
to borrow money on the security of their revenues, and that 
the existing restrictions on their borrowing powers should 
be removed. Inthe United States also, the central Gcvern- 
ment cannot exercise any control over the borrowing powers 
of the State Governments. There are, however, some 
restrictions on the borrowing powers of the State legis- 
latures; but they have been imposed by the State Constitu- 
tions, and not by the central Government.? 


’ See Section 92 of the British North America Act, 1867. 
* Bryce, American Commonwealth, vol. i, p. 530 
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CHAPTER XXIV 


THE JUDICIARY! AND THE ECCLESIASTICAL 
ESTABLISHMENT 

The High Courts in India and the Privy Council—Constitution of 
the Judicial Committee of the Privy Council—Constitution of High 
Courts—Provision for vacancy in the office of Chief Justice or 
other Judges—Salaries, etc., of Judges of High Courts—Jurisdiction 
of High Courts—- Exemption from jurisdiction of High Courts— 
Certain acts to be misdemeanours—Judicial Commissioners— 
Subordinate Judiciary: Inferior Criminal! Courts—Inferior Civil 
Courts—Juries and  Assessors—Advocate-General— Ecclesiastical 
Establishment. -Salaries and allowances of Bishops, etc. 


In a previous chapter we have dealt with the functions of 
the High Courts in India as interpreters of our 

teeny Constitution and shown how they guard against 
India and = Jegisiation inconsistent with it. But they are 
peng not the final interpreters of the Constitution like 
the Supreme Court of the United States in 

America. An appeal from the decision of a High Court on 
a matter which concerns the interpretation of the Constitu- 
tion may be made to the Judicial Committee of the Privy 
Council. The Privy Council is also the Supreme Court of 
Appeal in respect of certain other classes of Indian cases. 
According to Zhe /mperial Gazetteer of India, ‘in civil 
matters an appeal at present lies (a) from a final decree 
,Passed on appeal by a High Court or other court of final 
Mebpetiate jurisdiction ; (46) from a final decree passed by 
a High Court in the exercise of its original jurisdiction ; 


1 For a short history of the Judiciary in India see /mpertal 
\ , vol, iv, pp. 142-46 ; see also Ilbert’s Government of /ndia 
_ (1916), pp. 268-73. 
~ *Vol. iv, p. 152. ~ 
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and (c) from any other decree, if the case is certified = the 
High Court to be fit for appeal to the Privy Council. In 
- the first two cases the vaiue of the subject-matter of the suit 
in the court of the first instance must be Rs. 10,000 or up- 
wards... .. In criminal cases a right of appeal is given— 
“subject to the opinion of the High Court that the case is 
| a fit one for appeal—from any judgment, order, or sentence, 
-of a High Court made in the exercise of original jurisdic- 
tion, or in any criminal ‘case where a point of law has been 
reserved for the opinion of the High Court.’ Apart from 
these conditions, the Crown has the prerogative ‘to give 
special leave to appeal.’! The Judicial Committee of the 
Privy Council now consists * of the Lords of Appeal in 
Constitution Ordinary ; of such members of the Privy Council 
-of the Judi-- as hold, or have held, high judicial office ;% of 
poo ot the two other Privy Councillors if appointed by the 
| Privy Couns Crown; and ‘of one or two former Indian or \ 
p tl colonial judges appointed for the purpose.’ 
Though the number of the members of the Committee is 
thus large, only four of its members need be actually 
present when a case is heard.* Every decision of the 
Committee is submitted in the form of ‘ advice to the Crown’ 
and ‘ must bear the appearance at least, of unanimity.’ 3 
|. It may be mentioned here that suggestions have been 
| made by many Indian statesmen that, since India is 
“marching towards Responsible Government,’ she shouid 
have, before long, a Supreme Court of Appeal of her own.® 
“The establishment of such a Court will not be, it is held, 
incompatible with the continuance of India’s. connection 
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1 Imperial Gazetteer, vol. iv, p. 152. 
2 Lowell, Government of Eng. land, vol. i 
3 In the United Kingdom, or (not seein f ing: sive. ‘in cuciegr 
in the Dominions. ; 
* See Ogg’s, Governments of Europe, p. 175. 


“08 See /bid. 
a ~ ®See Sir Tej Bahadut Sapru’s The Indian Constitut 
: jis ‘Working. (Besan Besant Press, Madras), pp. 128-33. - 








- with Britain.* . Nor will it in any way affect the Crown’s. 
gative to grant leave to appeal to the Privy Council. 
What is really intended is that the right of appeal to the Privy 
Council) will be limited in the event of the establishment of 
a Supreme Court, only to certain special classes of cases. 
There are at present High Courts in Bengal, Madras, 
Bombay, the United Provinces,* Bihar and 
Constitution Qrissa, Burma and the Punjab. They have been 
e _— established by Letters Patent issued by the 
e Crown under the authority of Parliamentary 
enactments. The Crown is also empowered to establish,. 
by Letters Patent, additional High Courts, if necessary 
and confer on them ‘any such jurisdiction, powers an 
authority as are vested in or may be conferred’ on any of 
the existing High Courts.* The Indian Legislature has. 
power, with the previous approval of the Secretary of State 
in Council, to make a law abolishing *: any High Court. 
Each High Court is to consist 5 of a Chief Justice and 
as many other Judges as the Crown may, subject to what 
follows, think fit to appoint. The maximum number of 
Judges of a High Cuurt, intluding the Chief Justice and the 
additional Judges, if any, who may be appointed by the 
Governor-General in Council for a temporary period, not 
exceeding two years, is fixed at twenty. A Judge of a 
High Court must be” (a) a barrister of England or Ireland, 
or a member of the Faculty of Advocates of Scotland, of 
not less than five years’ standing ; or (6) a member of the 
Indian Civil Service of not less than ten years’ standing, 


2 See in this connection Section 73 of the Commonwealth of Australia 
Constitution Act, 1900, and also Section 105 of South Africa Act, 1909. 

* The High Court in the United Provinces is styled the High 
Court of Judicature at Allahabad. 

* Section 113 of the Government of India Act. 

»* Section 65 (3) of the eg of India Act. 
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